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A LETTER TO POSTERITY. 


OME humorous compliments fabricated 
by the good humor of the ‘“ Albany 
Law Journal”! have rendered me conspicu- 


ous in the eyes of that restless part of man- | 


kind, the seekers after photographs and 
biography. To supply photographs is only 
to increase the cost of living, but to concoct 
autobiography involves psychological dis- 
tress, especially to a person whose stock of 
materials is no larger than mine. 

One of the applicants for a sketch of my 
life insists that I ought to lay open my 


may possibly reach you. In that event I bespeak 
for it your attention for one moment per genera- 
tion, which, on a fair division of your valuable 


| time, will be my full share and something over. 


career and expose my true inwardness to | 
_ them, unless you desire to undergo a certain drowsy 


posterity. Protesting that my reluctance 
is, by an irresistible force impinging upon 
a movable body), and that it would never 
have yielded to anything less powerful, I have 
written with my own hand the following 
epistle to that portion of the human race 
for whose enlightenment my kind-hearted 
tormentor is so anxious. 


ATLANTA, GA., A. D. 1891. 


To Posrerity : Greeting. I regret that I shall be 
absent when you arrive, and that we shall never 
meet. I should be pleased to make your acquaint- 
ance, but it is impossible to await your coming, the 
present state of the law of nature being opposed to 
such dilatory proceedings. There is no hope of 
amending that law in time for my case. Though 
aware of your approach collectively as a body of 
respectable citizens, I shall never hear of a single 
individual among you. Nor is it likely you will 
ever hear of me by name, fame, or reputation, un- 
less with the aid of a microphone of extraordinary 
power. Nevertheless, if the highways between 
the ages remain in good condition and repair, this 
communication, though wyirtually anonymous, 


1 See, besides other instances, vol. xxiii. p. 264. 
7 





I claim no vested right to your notice. If I have 
any color of title, it is contingent upon the quality 
of my services to the public as a member of the 
Supreme Court of Georgia. Of these services 
there is documentary evidence, though of a per- 
ishable nature, in certain volumes of the Georgia 
Reports,’ to which I refer with unaffected diffi- 
dence. I must not be understood as requesting 
you to read all of my opinions, but on the con- 
trary, I give friendly warning not to read half of 


has been overcome by his importunity (that | experience which is commonly called being bored. 


In that state of feeling scores of them were written. 
It is not to be expected that the reader would 
suffer less than the writer. I have a theory that 
such writings might be terse, crispy, graceful, ani- 
mated, and entertaining ; but mine afford few speci- 
mens of that kind. Yet, to treat them with justice, 
I am sensible that they are not more dry than 
those of some other judges. 

I came to the bench as an Associate Justice of 
the Supreme Court in the summer of 1875, and 
resigned early in 1880, worn down and tired out. 
My last deliverance was “ In the Matter of Rest,” ? 
a brief judicial poem. I would conciliate the crit- 
ical taste of future generations by craving pardon, 
not for the verses, but for the doubtful decorum 
of reciting them from a seat traditionally sacred to 
the oracles of prose. The loss of my ability to 
labor without great fatigue made me long for rest, 
but did not weaken my conviction that labor is 
the twin brother of happiness, — the moral of the 
poem. Others might have suggested it as well or 
better in prose, but I could not. Perhaps I ought 
to confess that divers other poems (happily none 


1 54 to 64 Ga. 77 to 83, and some not yet published. 
2 64 Ga. 452. 
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of them judicial) may be laid to my charge. 
During most of my life I have had a strong and 
to me unaccountable propensity to metrical trans- 
gression. Over and over again have I suffered 
the pains and penalties of poetic guilt. Besides 
a score or two of convictions, I have had many 
trials and narrow escapes. But even nowI am 
not a hardened offender, for a bashful hesitation 
always tempers my gallantry with the Muses. 

My resignation was the result of overwork, and 
overwork was the result of my ignorance of the 
law, together with an apprehension that I might 
be ignorant when I supposed I was not. ‘To ad- 
minister law it is desirable, though not always 
necessary, to know it. The labor of learning 
rapidly on a large scale, and the constant strain to 
shun mistakes in deciding cases, shattered my 
nerves and impaired my health. In its effect on 
the deciding faculty, the apprehension of igno- 
rance counts for as much as ignorance itself. My 
mind is slow to embrace a firm faith in its sup- 
posed knowledge. However ignorant a judge 
may be, whenever he thoroughly believes he 
understands the law of his case, he is ready to 
decide it,—no less ready than if he had the 
knowledge which he thinks he has. And he will 
often decide correctly, for the law may be as he 
supposes, whether he knows it or not. My trouble 
is, to become fully persuaded that I know. I seem 
not to have found the law out in a reliable way. 
I detect so many mistakes committed by others, 
and convict myself of error so often, that most of 
my conclusions on difficult questions are only pro- 
visional. I reconsider, revise, scrutinize, revise 
the scrutiny, and scrutinize the revision. But my 
faith in the ultimate efficiency of work is un- 
bounded. ‘The law is too often unknown, but is 
never unknowable. I finally settle down, painful 
deliberation ceases, and I doubt no more until I 
am engaged in writing out the opinion of the 
court, when I discover perhaps that the thing is 
allwrong. My colleagues are called again into 
consultation ; we reconsider the case, and decide 
it the other way. Then I am satisfied; for when 
I know the law is not on one side, it must be on 
the other. 


I remained in private life until January, 1887, | 


when on the death of Chief-Justice Jackson I 
became his successor. My term of office will 
expire with the year 1892. 

I will now recount briefly the principal events 





| 


of my personal history prior to the beginning of 
my judicial career. I was born in the woods, 
amid the mountains of northeastern Georgia, 
July 3, 1827. My native county, Rabun, had 
then been organized but seven or eight years, up 
to which period it was the wilderness home of 
Indians, —the Cherokees. At eleven years of 
age I commenced writing in the office of my 
father, who at that time was a farmer without 
any lands and tenements, and with very few goods 
and chattels. He lived on a rented homestead, 
one mile from Clayton, the county town, and was 
clerk of three courts, — the superior, inferior, and 
ordinary. He was a man of strong intellect, fair 
information, and some business experience. He 
had been sheriff of the county. A more sterling 
character was not in the world, — certainly not in 
that large group called the middle class, to which 
he belonged. Loyal to truth, he scorned sham, 
pretence, and mendacity. He was a native of 
North Carolina, as was my mother also. His 
blood was English and Irish combined; hers 
German. 

I gradually acquired skill in office business, 
and more and more of it fell to my share, till at 
length I could give all of it competent attention. 
In this way, and by observing what was done and 
said in the courts, I contracted a relish for law, and 
became familiar with legal documents and forms 
of procedure. The statutes, strange to say, were 
pleasant reading, and at intervals I read them with 
assiduity. Of course, my comprehension of them 
was imperfect, and still more imperfect was my 
mastery of the Constitution of the State and that 
of the United States. But I had a boy’s acquaint- 
ance with all these, or with most of them, by the 
time I was seventeen. At that age I borrowed 
Blackstone and some other elementary books, and 
entered upon the study of law in earnest. There 
was no resident lawyer in the county ; so I read 
alone, going once or twice to an adjoining county 
to be examined by some attorneys who took a 
friendly interest in directing my studies. One of 
these was the late Judge Underwood, to whose 
memory I have from the bench paid a tribute in 
such words as I could command in an extem- 
poraneous address,’ but not such as he deserved. 

Having prepared myself crudely for admis- 
sion, I was admitted to the bar in April, 1846, 
shortly before I was*nineteen. Though for the 


1 See 83 Ga. 817. 
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following two years I had a monopoly of the 
minor practice, and a fraction of that which was 
of some importance, the litigation of one sparsely 
settled mountain county which fell to my share 
was too inconsiderable to break the continuity of 
my studies, or rather my legal meditations. I was 
absorbed, and had visions. I saw Sovereignty. 
I beheld the Law in its majesty and beauty. I 
personified it as a queen or an empress. It was 
my sovereign mistress, my phantom lady. 


Oh, lady, lady, lady! 
Since I see you everywhere, 
I know you are a phantom, — 
A woman of the air! 
I know you are ideal, 
But yet you seem to me 
As manifestly real ° 
As anything can be. 
Oh, soul-enchanting shadow, 
In the day and in the night, 
As I gaze upon your beauty 
I tremble with delight. 


If men would hear me whisper 
How beautiful you seem, 
They should slumber while they listen, 
And dream it in a dream ; 
For nothing so exquisite 
Can the waking senses reach, — 
Too fair and soft and tender 
For the nicest arts of speech. 


In a pensive, dreamy silence 
I am very often found, 
As if listening to a rainbow 
Or looking at a sound. 

*T is then I see your beauty 
Reflected through my tears, 
And I feel that I have loved you 
A thousand thousand years. 


My professional income for these two years, not 
counting insolvent fees, amounted to between 
thirty-five and fifty dollars per annum. Having 
no means with which to establish myself else- 
where and wait for a clientage, I determined to 
suspend practice and engage in a more lucrative 
department of labor until I could accumulate a 
small capital. 
ment as book-keeper in the State railroad office at 
Atlanta. In this situation I remained for three 
years, my compensation ranging from $40 to $66 
per month. In the fourth year I was transferred 


to Milledgeville, then the capital of the State, 


I sought and obtained employ- | 





being appointed one of the Governor’s secreta- 
ries, at a salary of $1,200. A new incumbent of 
the executive chair was inaugurated in November, 
1851, and both my health and my politics need- 
ing repairs, I returned to private life. I had 
saved enough from my earnings to supply me with 
the skeleton of a library, and to support me some 
months as a candidate for practice. In March, 
1852, being then nearly twenty-five years of age, 
I opened an office in Atlanta, and my thoughts 
and dreams were again of law and of nothing else. 
The phantom lady haunted me as before, and 
seemed as beautiful as ever. Indeed, though I 
had been cool, I had been constant in my devo- 
tion to her through the four years I was out of her 
service. Clients gradually ventured within my 
chambers, and I soon had a moderate prosperity, 
due chiefly to acquaintance made in railroad cir- 
cles during my three years’ service as a railway 
clerk. In 1853 I was elected to the office of 
Solicitor-General for my judicial circuit, which 
embraced eight counties. My term of service 
was four years, in the last of which happened the 
crowning success of my whole life, —I was mar- 
ried. Until 1861 I continued the practice in 
Atlanta. The first battle of Manassas, a/ias Bull 
Run, occurred while I was in a camp of instruc- 
tion, endeavoring to acquire some skill in the 
noble art of homicide. By nature I am pacific. 
The military spirit has but a feeble development 
in my constitution. Nevertheless, I tried the for- 
tunes of a private soldier for a short time in 
behalf of the Southern Confederacy. I was dis- 
charged on account of ill health, after a few 
months’ service in Western Virginia, without hav- 
ing shed any one’s blood or lost any blood of my 
own. The state of my martial emotions was some- 
what peculiar: I loved my friends, but did not 
hate my enemies. Without getting “ fighting 
mad,’”’ 1 went out to commit my share of slaugh- 
ter, being actuated by a solemn sense of duty, 
unmixed with spite or ill-will. When I consider 
how destructive I might have been had my health 
supported my prowess, I am disposed to con- 
gratulate “ gentlemen on the other side” upon my 
forced retirement from the ranks at an early period 
of the contest. To the best of my remembrance, 
I was very reluctant but very determined to fight. 
However, all my military acts were utterly null 
and void. After my discharge from the army, I 
served the Confederacy in much of its legal busi- 
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ness at and around Atlanta. Occasionally I took 
part, also, in short terms of camp duty as a mem- 
ber of the militia. In 1864, about the time Gen- 
eral Sherman left Atlanta on his march to the sea, 
I was appointed to the office of Supreme Court 


Reporter. After- reporting two volumes, the 34th | 
and 35th Ga., I resigned that office. This was | 


in the spring of 1867. From that time till I was 
appointed to the Supreme Bench in 1875, I prac- 
tised Jaw continuously in Atlanta. 

Such education as I received in my boyhood 
was acquired at the village academy of my native 








county, an institution of meagre resources and a 
limited range of instruction. Although in the 
course of a somewhat studious lifetime I have 
added considerably to my early stock, the plain 
truth is that while not illiterate, I am destitute of 
real learning, lay or legal. My highest aspiration, 
so far as this life is concerned, is to do good judi- 
cial work. Service is better than salary, duty more 
inspiring than reward. My devotion to law is the 
spiritual consecration of a loving disciple, a devout 
minister. 

L. E. BLECKLEY. 





THE LITERATURE OF LAW. 


By Ernest W. Hurrcut. 


HE divorce of law and literature seems 


in these latter days to be wellnigh com- | 
plete, and one never hears that a professor | 
of literature in our schools of polite learning | 
refers his students to legal literature for ex- | 


amples of elegance or eloquence ; yet histori- 


cally it is probably true that no two branches | 


are more closely united and interwoven, In- 


deed, it may not be too much to say that the | 
earliest and most characteristic and original | 
literature in all languages is the literature of | 


law. It is, moreover, not only literature but 
the highest form of literature, — poetry. Ref- 
erence has already been made once or twice 
in the pages of the “Green Bag’’ to this 
early connection between law and poetry ; 
but no one, I think, has pointed out the 
reason for it. There is, however, an excel- 
lent reason why all early literature is in 
verse, and why much of it is concerned with 
law. Of all the knowledge of mankind 
which it is most essential for a people to 
preserve, the knowledge of their laws is of 
the first importance. In an age when there 
is no written composition, this knowledge 
must pass from generation to generation 
by verbal transmission. But the enormous 


burden to the memory of a great and grow- | 


ing body of law, and the danger of trans- 


mitting verbal errors which would work 
great mischief in the application of legal 
rules, suggest the reason why a rhyth- 
mic verse should be adopted as the vehi- 
cle for such transmission. Such a form 
aids the memory, and at the same time 
guards against a corrupt rendering of the 
laws. It is therefore naturally adopted by 
primitive peoples, and where written com- 
position succeeds to oral tradition the forms 
of the latter are preserved and perpetuated. 

These considerations explain much that is 
curious and grotesque in both law and liter- 
ature. They aid us to understand why the 
versified literature of ancient India contains 
in the same measured rhythm its religion, 
its ethics, and its laws; why many of the 
laws of Solon were preserved in his Ele- 
giacs; why the ancient Irish code, the Sen- 
chus Mor, is partly in verse; why among 
Germanic peoples “ all solemn legal proceed- 
ings were accompanied by poetry ;” and why 
in every system of law many traces of these 
early poetic forms are yet to be found. Ac- 
cording to Strabo, the Turditans, the most 
cultivated tribe of the Ibernians, possessed 
monuments inscribed with laws in verse 
reputed to be six thousand years old. In 
the primitive Roman law the carmina are 
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. 
supposed to have been preserved in the 
Saturnian rhythm; while in a more cul- 
tured age, according to Teuffel, “the more 


national a poet is, the more prominent the | 
position the law holds in his writings ;” and it | 
| a dramatic form as well. 
| has shown in his “ Ancient Law,” and more 


is related of Terence that he regarded a play 
of Luscius as of small account, because of a 


flagrant error in it in a statement of the | 


civil law. It must be confessed, however, 
that this last criticism is over-harsh, and 
might result in the condemnation of half 
the plays of modern times. The “ stage 
law” of Mr. Jerome K. Jerome seems, after 
all, to be a piece of necessary literary 
mechanics. 

Scherer, in his “ History of German Liter- 
ature,’ has an interesting chapter on the 
primitive literature of the Aryans, and es- 
pecially of the Germanic branch. A quota- 
tion from Mrs. Conybeare’s translation will 
not be inapt in this connection :— 


“There were no written laws, but the priest 
proclaimed the fixed laws as approved by the peo- 
ple. He was the ‘mouthpiece’ and guardian 
of the laws. These promulgations of the law 
often described in detail the circumstances of 
actual life which the law covered ; and this gave 
rise to real poetry, whose charm lingers even in 
the later written code.” 


As is well known, early Germanic poetry 
is alliterative ; and this feature still persists 
in much of our modern legal literature, as in 
the phrases “ house and home, spick and span, 
weal and woe, hand and heart, stock and 
stone, kith and kin, bed and board, wind 
and weather,” etc. Scherer gives an example 
of a sentence of banishment by which the 
condemned is to be a fugitive and an outcast 
everywhere and always, — wheresoever fire 
burns and grass is green, child cries for its 
mother or mother hears a child; as far as 
ship sails, shield glitters, sun melts snow, 
feather flies, fir-tree flourishes, hawk flies 
through the long spring day ; while the wind 
lifts its wings; wheresoever the welkin 
spreads, or the world stands fast, winds roar, 
and waters flow into the sea. The old forms 





of oaths were in an alliterative verse, an echo 
of which remains in the modern phrase, 
“the truth, the whole truth, and nothing but 
the truth!” 

Early law had not only a poetic form but 
Sir Henry Maine 


fully in his “ Early History of Institutions,” 
that the technical formalities in the primi- 
tive law of procedure are simply “a drama- 
tization of the Origin of Justice.” Thus, 
in the venerable Actzo Sacramenti of the 
Romans, there was a pretence of a quarrel 
between two armed men, of the accidental 
appearance of the preetor, and of a submis- 
sion by the disputants to his arbitration ; 
and if by chance the pretor should fail 
thus happily to appear, then our primitive 
wranglers lay a wager on the issue of their 
quarrel quite like a pair of modern wranglers. 
The dialogue which took place in this legal 
drama has developed into the modern art of 
pleading. It was poetic in form, and came 
to have a semi-sacred meaning to pleaders, 
and particularly to the special pleaders who 
delighted to get an adversary nonsuited for 
suing for a bull instead of a “leader of the 
herd,” or a goat instead of a “ browser upon 
leeks.” Similar dramas were also enacted 
in the English law of procedure, — as in the 
action of ejectment and in the procedure by 
fines and recoveries. In the making of con- 
tracts and the conveyance of property, other 
survivals of these ancient legal dramas per- 
sisted down to a very late day, while many 
marriage ceremonies preserve hints of the 
early drama of chase and capture. How 
much literature may owe to these mimic 
combats and proceedings one can _ hardly 
venture to assert; but it is surely safe to 
ascribe to them some influence in the 
growth of the dramatic art. 

Aside from its poetic form, legal writing 
may also claim some consideration as litera- 
ture. Teuffel declares that “ jurisprudence 
is the only part of literature which was 
developed by the Romans in a manner 
throughout national.” Sir Henry Maine 
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holds a similar opinion, and while expressing 
surprise that so little is known of “ the chief | 
branch of Latin literature,” declares that 

“it was the only literature of the Romans | 
which has any claim to originality; it was 
the only part of their literature in which the 
Romans themselves took any strong interest, 
and it is the one part which has profoundly 
influenced modern thought.” In the history 
of English law not so much can be said for 
its literature, but nevertheless much of that 
literature is far from mean. The early liter- | 
ature is in Latin or Norman-French, from | 
the influence of which the lawyers were long | 
in escaping. Of the modern legal literature, 
that of Blackstone, Kent, Maine, Pollock, 
and some others, is worthy to stand beside 
the best literature of theology and science, 
as specimens of style perfectly fitted to its 
purpose. Of case-law writers the list is too 
long even to begin an enumeration; but 
among recent jurists the names of Sir George 
Jessel and Francis M. Finch will occur at 
once to all readers of the reports as two 
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authors whose opinions are as classic in 
style as the essays of Lowell or Curtis. 

This discussion has led us far afield, but 
it may serve to make clearer a fact too often 
forgotten, — that law touches at some pdint 
every conceivable human interest, “and that 
its study is, perhaps above all others, pre- 
cisely the one which leads straight to the 
humanities. It is not strange, in view of its 
history, that so many of its followers stray 
into the more attractive fields of literary art. 
It is not strange that so many literary artists 
seek in it the subject-matter of their art, or 
that the greatest poem of the age, “ The 
Ring and the Book,” should reproduce 
the archaic phenomenon of a poetic legal 
treatise. And perhaps we may now be able 
to appreciate better than ever before, the 
admirable restraint which the accomplished 
editor of the “Albany Law Journal ” has ex- 
hibited in not turning the entire body of 
English law into what would doubtless be 
instantly welcomed as the Great English 
Epic. 
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THE ACCUSED. 


By GeEorGE F. TUCKER. 


ROFESSIONAL men are always ex- 
posed to witticism and gibe. It is 
common to question the professions of the 
clergyman, and to stigmatize acts which are 
improper, though innocent, as evidence that 
the obligations of his office rest lightly upon 
him ; to denounce the physician for the im- 
posture of pretending to treat exceptional 
cases requiring skill which he does not pos- 
sess, and for his reticence when questioned 
as to the condition and prospects of his 
patient ; and, finally, to hold up the lawyer 
as one who thrives upon the misfortunes of 
others, and accomplishes his ends by artifice 
and falsehood rather than by fairness and 
truth. These accusations are the thought- 
less declarations of the disappointed and un- 
fortunate, or of those whose opinions are 
formed upon the judgments of others or upon 
mere report. A reference to literature proves 
that the charges are peculiar to no age or 
locality. To place the professional man in 
ridiculous situations and to represent him as 
destitute of sincerity and honor, seems to 
have been and to be one of the prerogatives 
of the stage. The members of the other 
professions must take up the cudgel for 
themselves; we propose to vindicate the 
lawyer from at least the charges of the day. 
The act which misrepresentation declares 
to be the offspring of cunning and design, 
truth often extols as the child of pure purpose 
and lofty incitement. 

Clients sometimes fail in eliciting the in- 
formation from their counsel which they 
think should be communicated without re- 
serve. They arraign the attorney for cold- 


ness and inattention; and if their tongues 
are busy (as they frequently are), the legal 
gentleman is made to suffer in the judgment 
of the community. Soon rumor does its 
part, and mysterious charges of equivocation 


fr; 





and duplicity are heard and credited. Clients 
who thus injure the reputation of a lawyer 
are generally men and women who live on 
the accumulations of successful ancestors, 
or those whose tastes and pursuits only oc- 
casionally bring them into contact with prac- 
tical men. Their dissatisfaction is without 
justification, and their injuries are more 
fancied than real. The truth is, they are 
generally the authors of their own misfor- 
tunes. They approach a lawyer as if they 
were about to submit to an inquisitorial pro- 
ceeding. They first state their claim in a 
hypothetical way; and when enjoined to be 
frank and explicit, present the favorable fea- 
tures of the case, and only admit, after a 
rigid cross-examination, that they are aware 
of any facts or possible developments which 
may injure their prospects or prevent a re- 
covery. People of this kind know so little 
of men and affairs that they cannot make 
allowance for possibilities ; and so they mis- 
interpret the real purpose of their adviser. 
Every interview with him is undertaken as a 
task. In suspecting his sincerity they recall 
popular stories of the fraternal relations of 
opposing counsel. They entertain the no- 
tion that he must be hostile to their interests 
because he does not frankly hold out assur- 
ances of success. Unfortunately the other 
“ adviser’ —the third party, who is always 
ready with foolish suggestions — whispers 
his or her suspicions, and thus augments the 
mischief. The subject, however, is not with- 
out amusing features. While all professional 
men, as already observed, are severely criti- 
cised in general terms, yet in particular 
cases the relations between spiritual adviser 
and those who solicit his counsel, or be- 
tween physician and patient, are of a cordial 
and affectionate nature. There is something 
ludicrous in the difference of feeling mani- 
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fested by a woman who belongs to the class 
of inexperienced clients adverted to, in re- 
ferring to her physician or clergyman and 
in referring to her legal adviser. The tone 
of voice, independent of the purport of the 
observation, indicates her partiality to those 
whose peculiar province it is to touch the sen- 
sitive cords of the emotional nature, or to 
allay one’s troubled feelings in the treatment 
of areal or a fancied malady. Tenderly does 
she refer to ‘‘ my doctor” and “my minis- 
ter;” but the merest allusion to “ my lawyer” 
shows that that gentleman is regarded with 
aversion and distrust. 

Not a tew who have occasion to consult 
an attorney are quite as much displeased 
with what they regard as studied silence 
upon material circumstances as with the un- 
willingness to hold out great hopes of suc- 
cess. The clergyman and the physician 
recognize in special cases the necessity of 
caution and reticence, but sometimes they 
perpetuate their dominion (and _ properly 
too), — the one by an optimistic presentation 
of the consolations of religion, and the other 
by stilling apprehensions and encouraging 
hopes. A lawyer acquires discretion with 
years. Prudent counsels and discreet de- 
portment are obligatory upon him when he 
is the custodian of another’s purse. He 
knows the peril of confiding intended meas- 
ures to a client of unguarded lips. That 
general would have little hopes of success 
who should disclose to his adversary the 
strength and resources of his army, as well 
as-his proposed tactics in the approaching 
battle. 

In the popular estimate of the attorney 
due allowance is rarely made for the diffi- 
culty of dealing with men and women of 
widely different proclivities and dispositions. 
One person has a high, and another a low 
standard of morality. The former’s suscep- 
tibility to moral impressions may render the 
transaction of business rapid and easy ; the 
latter's obtuseness may lead directly to de- 
feat. The writer has in mind a female client 
who employed him to undertake a delicate 





mission, the success of which was likely to de- 
pend upon the view which those who were to 
be approached might entertain of her reputa- 
tion and character in previous years. Her 
name had not been above reproach ; and the 
domestic bereavement from which she had 
long suffered, and about which the mission 
was to be undertaken, would probably never 
have come to her had her life been always 
discreet. It was necessary for the writer to 
communicate his apprehensions. To his sur- 
prise the woman indignantly rejoined: “ No 
one can find fault with me. I have always 
had a good name in the community. J have 
always paid my bills.” It was difficult to 
impress upon her that the gentlemen whose 
favorable judgment she was to solicit would 
be governed by other considerations than 
her mere promptness in the discharge of her 
pecuniary obligations. How manifold are 
these difficulties which beset the practi- 
tioner, rising, as it were, like artificial barri- 
ers stretched across a path! Alas! how 
unkind are often both the client and the 
public in their allusions to the lawyer’s 
task! One client complains because the 
attorney is too slow in adjusting interests ; 
he openly charges him with a malicious 
desire to prolong litigation in the hope of 
personal profit, forgetful of the fact that the 
remuneration of a lawyer is not always pro- 
portionate to the labor expended and the time 
consumed, and that protracted litigation, in 
particular, rarely brings commensurate re- 
ward. <A lawyer’s anxiety to precipitate a 
settlement is, if conveyed to his adversary 
by word or action, the surest method of 
strengthening the latter’s confidence in his 
case and of inspiring him with hope. A 
client of the kind referred to pops into the 
office at all hours with unreasonable queries 
and suggestions, reminding one of an auto- 
maton popping out of a box upon the touch- 
ing of a spring: “What do you say to 
this?” or “What do you say to that?” 
or, ‘‘ What do you say to the other?” are the 
constant questions of this indefatigable indi- 
vidual. With all his weakness, he has pene- 























tration enough ws bee that he is exhausting 
the patience of his lawyer, and so he pur- 
sues the unwarranted course of settling be- 
hind the lawyer’s back. His surprise is great 
if the lawyer expects or asks anything more 
than a nominal fee; his surprise is greater 
when the lawyer upbraids him for his furtive 
unfairness. Another client proposes to push 
the suit to the bitter end: “I will-have the 
law on him,” is his favorite remark. It is 
immaterial to him if the law happens to look 
with disfavor on his claim. He is convinced 
that some great benefit is likely to accrue 
from the mere commencement of litigation. 
New developments only make less certain the 
chances of success, and the lawyer becomes 
more and more outspoken in advising discon- 
tinuance of the suit. Displeased with what 
he calls the cowardice or indifference of his 
counsel, he withdraws the case from his hands 
and seeks a more congenial adviser, without 
forgetting, however, to declare openly that 
he has good ground for suspecting collusion 
between his discarded lawyer and the oppos- 
ing counsel. 

But there are distrustful lawyers as well as 
distrustful clients. The object of distrust is to 
the lawyer what the financial adventurer is 
to the broker or banker of good standing and 
means, but with this difference,—that the 
adventurer is without pecuniary resources, 
while the party whom the attorney distrusts 
is generally a man of possessions and influ- 
ence. He is a man of that furtive glance 
which betokens studied measures, of ready 
response impelled by accurate intuitions, of 
fortunate tact, of experience which he puts 
to constant advantage, of great happiness in 
eliciting information without putting himself 
under obligations to his informant, and of 
the valuable faculty of not making himself 
particularly offensive to those upon whom 
he imposes. He is distrusted, not disliked. 
This creature only appears in the attorney’s 
office in the discharge of some social errand 
or to make an inquiry of a personal nature. 


He enters a friend, and never departs a client. | 


He accomplishes his end on the street, in the 
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horse-car, in the train, at the dinner, at the 
reception, at the fireside. How skilful he is 
in the employment of hypothesis! How 
artfully he refers to the last great law case 
which has attracted public attention! How 
delicately he passes an observation upon a 
friend’s proposed action, which he fears may 
be prohibited by some provision of law! The 
lawyer is conscious of the imposition when he 
imparts the information, but he can hardly re- 
sist the fascination of the importunity. There 
are clients and clients, — that is, those who 
compensate the attorney well and those who 
only partly compensate him; but this individ- 
ual is neither. He is at first regarded as a 
kind of “ quasi-client,” one who will some day 
prove a source of pecuniary blessing ; but this 
idea is not long entertained. The lawyer gives 
him up as the sportsman at last gives up the 
bird which has led him over field and through 
swamp, ‘wood, and bramble without coming 
within range of his gun. 

But it is said that the average attorney is 
neither proficient nor profound. Those who 
are supposed to be sensible sometimes com- 
plain that he will not answer an apparently 
simple question until he has fortified himself 
by an examination of the law. His prudence 
should be to his credit. It is said of the 
ablest lawyers that they are diffident of their 
own powers. When we consider that in the 
English-speaking nations alone there are, 
roughly estimated, five million pages of law 
literature, we must applaud rather than con- 
demn the attorney who makes no claim to 
universal information. “ Why, dear me!” 
said the old lady who saw for the first time 
a meagre law library in a country office. 
“ All them books on law? Why, ! thought 
they had the whole thing in a volume, and 
that the lawyers changed it round just as 
they pleased.” The ignorant and thought- 
less are probably misled by individual as- 
sumption and pretence. Certain lawyers 
sometimes gain a reputation by answering 
without reflection or investigation any ques- 
tion that may be put to them, but it is not 
always a permanent reputation; the people 
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often find them out. On the other hand 
thoughtful men appreciate the perplexities 
“and embarrassments which beset the attor- 
ney ; they accept without complaint the frank 
admission of an honest lawyer that his con- 
clusion may not be reliable, as he has arrived 
at it only through processes which may be 
shown to be illogical and misleading. Nice 
discernment in the investigation of the facts 
of a case, aided by a careful interpretation of 
relevant laws, has often led to conclusions 
afterwards declared by the courts to be ut- 
terly worthless. After all, true safety is in the 
avoidance of that “ experience,” the reputa- 
tion for which is gained by the assumption 
of knowledge and by dignified arrogance, and 
in reliance upon the opinion which its author 
is candid enough to admit may be rendered 
valueless by the operation of those uncertain 
causes which seem to attend nearly every 
human effort and action. 

But there is a universal complaint, — law- 
yers are not practical. One hears this obser- 
vation from all classes. It seems to afford 
people great satisfaction to attribute the 
miscarriage of fanciful aspirations to their 
attorney’s inability to appreciate practical 
points and details. The impression is a 
wrong one. The course pursued by many 
in seeking advice is ill-advised, if not sense- 
less. There are lawyers of every description, 
and life is not long enough to enable the 
average man to gain real proficiency in more 
than one department of law. Hence he who 
seeks enlightenment of a criminal lawyer 
upon business of a commercial nature should, 
when his plans are thwarted and his hopes 
shattered, place the blame where it belongs, 
—on himself. It is natural, of course, that 
business men should sometimes find their 
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legal advisers slow to grasp exceptional 
problems and complicated facts. But let 
the merchant remember that while he him- 
self is familiar with affairs peculiar to his 
own environment, the business lawyer is 
called upon to grapple with questions be- 
gotten by conflicts and embarrassments, 
arising in a great variety of trades, employ- 
ments, and commercial enterprises. The 
merchant’s especial knowledge may be com- 
prehensive ; the business lawyer’s general 
information is of greater service and value. 
To vindicate our position we need not re- 
sort to rhetorical enlargement; our appeal is 
to history. Who will deny that the remark- 
able mercantile progress of the English- 
speaking races is not in a measure due to 
the help afforded by lawyers familiar with 
commercial affairs, in shedding light upon 
dark and difficult paths, in suggesting the 
reasonable and practical course to be pur- 
sued where questions are not quite suscep- 
tible of deductive reasoning, in unravelling 
entanglements requiring patient and intelli- 
gent treatment, and in promoting the 
establishment and indicating the methods 
of management of the great institutions 
which have facilitated and still facilitate 
the trade and commerce, not only of Eng- 
lish-speaking people, but of the world? No 
one can attain to intellectual perfection. He 
is the superior man whose memory is en- 
riched by diversified facts, and whose reason 
is enlightened and whose reflections are lib- 
eralized by the discipline and attainments of 
years. His superiority may be questioned 
by the tongue; but the reliance placed upon, 
and the confidence reposed in it demon- 
strate a certain, although perhaps not candid 
acknowledgment. 
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THE. LAW OF THE LAND. 


Re 


FROM LAW TO LAWYERS. 


By Wm. ARCH. McCLEAN. 


AW is the all-powerful tail that wags | hand-book of the common-sense of the ages, 


this curious dog of a world. Society 
is bound together, dependent upon law for 
its preservation. Men respect the rights of 
fellow-men by reason of the consequences of 
the law following a disregard thereof. Every 
day the rights of thousands are preserved 
by fear of recourse to law. Each hour, 
minute, and second, mankind relies upon law 
to protect the faith upon which the business 
of the world is done. It is law that prevents 
the commission of wrongs, and punishes the 
wrong when done. 
And what is law? Blackstone, in the very 





and upon it will be bestowed a reverence, as 
making plain the law that commands what 
is right and prohibits what is wrong, so that 
to each and every one may be preserved his 
rights and liberties. 

Municipal or civil law is the branch of law 
most familiar to mankind, it is the “law of 
the land;”’ and this, Blackstone tells us, is 
“a rule of civil conduct prescribed by the 
supreme power ina state, commanding what 
is right and prohibiting what is wrong.” 


| That supreme power in these United States 


beginning of his immortal work, says that | 
‘Jaw is a rule of action prescribed by a supe- | 


rior power,” and then proceeds to enlighten 


the reader as to the various species of the law | 
and their interminable branches, dragging | 
the uninitiated through the depths of corpo- | 


real and incorporeal hereditaments ‘to lose 
him in tenures, freehold, and entailed estates ; 
or, further on, teasing him with visions of 


how he may or may not inherit a fortune — | 


all these fortunes have a predisposition for 
the vaults of the Bank of England — through 
his maternal grandfather or paternal great- 


grandfather, or if he is a collateral heir, how | 


far out the relationship may go before he 


lose his rights of representation, and thereby | 


his fortune. 


After the foreign brain has swallowed a | 


few large doses of this legal pottage, it is apt 
to feel choked, or as though it had wandered 
into an asylum of idiotic words that made 
its gray matter more idiotic than themselves. 
But take it in small doses, well chew and 
swallow slowly, and the eyes of the soul will 
open in wonder and awe by reason of the 


beauty, power, and symmetricalness of this | 


the preamble of our great constitution pro- 
claims in its first words to be “ We, the peo- 
ple,’— a supreme power that never changes, 
is always sovereign, and _ is the true royalty, 
so that subjects need no longer with fickle- 
ness cry, “ The king is dead, long live the 
king!” Here we are all kings and subjects. 

It has been seen what.Blackstone says 
law is; but what is law? Law is the sifted 
common-sense of ages and civilizations. It 
is the richest cream of the common-sense of 
the universe, dedicated by man to the pres- 
ervation of humanity. If it is this sifted 
common-sense, why do we hear of unjust 
laws, the law’s delays, the miscarriages_ of 
law, and what not, until it seems that one 
must be bereft of all common-sense to ap- 
peal tolaw? Why? 

The sieve has been the work of mortal 
hands, the meshes have been imperfectly 
plaited, and errors have slipped through. 
This cause time, to a certain extent, will 
remedy, when this sifted sense is resifted 
through some new sieve, — the gift of the wis- 
dom and experience of centuries, invented by 
a later age. 

This resifting will be an endless, eternal, 
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and everlasting labor, if the American legis- 
Jator, ignorant and arrogant for the greater 
part, persists in swelling our annual and bien- 
nial statute books with a mass of nonsense, 
immature and ill considered, with class legis- 
lation, with the pet bills of impudent blocks 
who can scarcely frame a correct sentence, 
and with other varieties of unhatched stuff. 

Blackstone gives a picture of what a law- 
maker should be, and there are few of his 
prototypes to be found in the American le- 
gislature. It is one who has studied the laws 
of the past, of all countries, of all civiliza- 
tions, and has made himseif acquainted with 
the results wrought by these laws when ad- 
ministered ; one who is well posted upon the 
laws of the present, and who in framing a 
bill to become a law, will keep in sight this 
knowledge, to avoid the mistakes of the past 
and correct the evils of the present law. 
Until some such qualifications are exacted in 
the American lawmaker, our statute books 
will be crammed with stupid nonsense, and 
our reports with decisions reversing and 
modifying decisions not yet cold. 

There was an American legislator-elect 
who once visited a certain wise man, and 
told him that he had been duly elected a 
member of the legislature of his State, and 
with a certain smack of importance asked 
him what he should do, what bills he should 
frame to make his name immortal in the law 
of the land? The wise man laconically an- 
swered: “Only this, —vote nay on every bill 
presented, and yea on every bill to repeal 
existing law, and earn your country’s grat- 
itude. There is too much law; the country 
is governed too much.” It was an answer 
that was probably not appreciated, because 
it did not flatter the wisdom of the asker. 

Notwithstanding the errors and mistakes 
of the law, frequently commented upon by 
press and people, the fact remains that nine 
out of every ten, yea, ninety-nine out of 
every hundred, of the decisions of the 
courts of the country are based on good 
common-sense, intelligently distinguishing 
between right and wrong, regardless of tech- 





nicalities. It is the eittion that a deci- 
sion is rendered with the qualification that it 
is unjust, but must be so made on account 
of existing law. 

That justice and right are the embodi- 
ments of the great mass of the decisions of 
the land is due in greatest measure to the 
crowning glory of American law as admin- 
istered,—the judiciary,—an able, brainy, 
impartial, and unpurchasable judiciary. 

It is entirely of the decisions of courts of 
law we are speaking, and not of verdicts of 
juries. The truth is, the majority of the 
lawyers of the country use every device in 
their power to win their ends, exhaust every 
effort, before they give their cases to juries, 
and only adopt that method as a dernier res- 
sort. The cause of this is the desire to avoid 
the awful uncertainty and insecurity that is 
more or less an element of every jury. It 
is the attorney with the gifted tongue that is 
the friend of juries ; and he has good cause, 
because his friendship is reciprocated by the 
juries swayed by his eloquence, regardless of 
the legal merits of the case. 

From law to lawyers. What is a lawyer? 
“ The consummate villain of the universe,” 
“The finesse of trickery and cupidity,” cries 
this and that one. Hold, will you? I have 
the floor, and repeat, What is a lawyer? He 
is an officer of the court, presumed to be 
learned in the law, whose duty it is to facili- 
tate the administration of the law and the 
preservation of the rights of mankind. The 
mistake is made in imagining law and lawyers 
as separate and distinct from each other. 
The lawyer is a means to an end, and is the 
means provided by law to see that a right is 
protected or a wrong avenged. He is the 
sworn officer of the courts of law for this 
purpose. 

Lawyers as a body are being continually 
found fault with, blamed with innumerable 
vices they never have, ridiculed, held up to 
derision and contempt by the paragrapher 
and caricaturist, until the wonder is that 
there is a mortal with a right that has been 
violated who has the courage to enter the 
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den of this monster, and then only to find 
him much like other men. 

The world, the professions, are full of 
scamps; yet there is one reason why the legal 
profession should have less scamps propor- 
tionally than any other profession. It is 
that there is no worldly calling under the sun 
that, in addition to an extensive apprentice- 
ship, demands of the applicant an unqual- 
ified and unconditional oath before the 
portals are opened to him, except the legal 
profession. Listen :— 

“You do swear that you will support the 
Constitution of the United States and Con- 
stitution of this Commonwealth, and that 
you will behave yourself in the office of at- 
torney within this court, according to the 
best of your learning and ability, and with 
all good fidelity, as well to the court as to 
the client; that you will use no falsehood, 
nor delay any person’s cause for lucre or 
malice.” 

Having taken the oath, he becomes a sworn 
officer of the court. Let him violate the 
oath he has taken, let him deceive the court 
in order to win his ends, let him lie profes- 
sionally, and in the twinkling of an eye he 
may be without a profession, an outcast from 
the law forever. The lawyer to be a scamp 
perjures himself to become one. 

Law as administered by cousts furnishes 
many glimpses of life that must be interest- 
ing to other than the professional mind. 

Take, for instance, this paragon of legal- 
ity, —the lawyer, a privileged character of 
the world. You can talk to him and at him, 
and your confession of folly or otherwise is 
as naught, as though confided to a wooden 
post or to that old friend the lamp-post ; for 
‘professional communications between a 
client and his legal adviser are protected, and 
the attorney cannot be compelled to disclose 
communications.” This is surely right ; for 
if mortal could not confess to his lawyer, how 
would the latter know how to help his client ? 
Yet law makes an occasional exception to 
this rule. The attorney, while the parties 
are ina state of friendliness, may be trying 





to keep them at peace by being the legal ad- 
viser of both. In such a case what the par- 
ties may have said or done to each other 
that was not in the course of the attorney’s 
employment as attorney for them, or not in 
the nature of a professional communication 
to or from him, or matters communicated 
from each in the presence of the other, are 
not privileged from disclosure, and the at- 
torney may be required to show on the 
witness-stand how he manages these rope- 
walking legal adventures. It may not be im- 
pertinent to add that the lawyer generaily 
proves himself equal to these rare occasions 
with an explanation. 

Courts, while disposing of the weighty 
problems of mankind, do not despise such 
smaller matters of life as an adjustment of 
one’s right to a position in air or space. A 
room is rented on the second floor of a 
house, the building burns, and the rent is 
paid for such room to the date of the fire. 
But that is not enough for the greedy land- 
lord, who not only does not rebuild his house, 
but sues the tenant for payment as nomi- 
nated in the bond to the end of the term. 
This episode requires the court to divest it- 
self of this specimen of common-sense, that 
“the lessee is discharged from his covenant 
to pay rent by the burning of the building, 
so that enjoyment of space in air demised to 
him becomes impracticable.” 

Men die; but when the Irishman becomes 
compelled to resort to this extremity, his 
friends and relatives cannot resist the temp- 
tation of celebrating the event with a wake 
at the expense of the dead man. Courts, 
however, discourage these festivities, by re- 
fusing “to burden an estate with the cost of 
a ceremony which, under the pretence of 
honoring the dead, simply panders to the 
appetites of the living.” A wake lately in 
question stood fire ; for the court considered 
it so exceptionally frugal, being “ cheese and 
crackers and tobacco,” that it was ordered to 
be paid by the estate, with the comment that 
“a banquet less provocative of hilarity could 
not be well imagined.” 
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° SKETCHES FROM THE PARLIAMENT HOUSE. 
INTRODUCTION. 


By A. Woop RENTON. 


HE rise and progress of the substantive 


and adjective law of Scotland is one | 
of the most curious episodes in ancient or | 


modern times. Under the Norman and early 
Angevin Kings, the laws of Scotland and 
England were practically identical. The 
proof of this assertion would weary the minds 
of our legal brethren in America without in- 
forming them; but the testimony of Lord 
Kames is conclusive as to the fact. “When 
one dives,” writes that great lawyer (Essays, 


I.), “into the antiquities of this island, it | 


will appear that we borrowed all our laws 
and customs from the English. No sooner 
is a statute enacted in England, but upon the 
first opportunity it is introduced into Scot- 
land, and accordingly our oldest statutes are 
mere copies of theirs. Let the Magna Charta 
be put into the hands of any Scotchman, igno- 
rant of its history, and he will have no doubt 
that he is reading a collection of Scots statutes 
and regulations.” By the end of the thirteenth 
century, however, the policy of the English 
kings, animated as it was by an overmas- 
tering desire to conquer both Scotland and 
France, had loosened the early bond of 
sympathy between Northern and Southern 
Britain, and had driven France and Scotland 
into each other’s arms. The alliance thus 
formed is known in history as the Ancient 
League (la ligue ancienne). It lasted, 
with occasional and trivial interruptions, for 
several centuries, and affected the life and 
thought of Scotland profoundly. M. Fran- 
cisque-Michel, in his remarkable dictionary 
of the Scottish language, has traced French 
influence in every chapter of the public and 
private history of the Scottish nation. The 
terminology of Scottish architecture, com- 
merce, science, politics, and religion is 
saturated with words of French origin. But 





| 


this is not all. The style in which old 
Scottish houses were built, the methods 
and the weapons of Scottish warfare, the 
secrets of Scottish culinary skill, the very 
manner in which a Scotchman opens his 
oyster,! were all imported or inherited from 
France. Let us trace this strange phenom- 
enon in this department of law. The fol- 
lowing Scots legal terms are of French 
origin: a bankrupt is dyvour (Fr. devoir) ; 
both in Scotland and in France the bank- 
rupt was compelled to wear the domnet vert ; 
a barrister is advocate (Fr. avocat) ; a soli- 
citor is procurator (Fr. procureur); to ex- 
onerate a defendant is to assod/siz him (Fr. 
absoillé) ; to attach for debt is to compryse 
(Fr. comprendre) ; aman’s property or means 
is his valiant (Fr. vatllant) ; to bribe is to 
creish (gvaisser la palme). But the affini- 
ties in question go much deeper than these. 
We have seen that the early Scots and Eng- 
lish laws were practically identical. Now at 
the end of the fourteenth century, when the 
Ancient League was in full operation, 
France had quietly adopted, while England 
was slowly rejecting, the jus czvtle as the 
basis of her substantive law. Erelong the 
law of Scotland too was assimilated to that 
of Rome. A curious instance of this change 
— for which France and not Holland? must 
have been responsible — will be found in 

1 This point was brought under the notice of the writer 
some years ago by the late Professor Lorimer of Edin- 
burgh University. The whole subject is discussed in the 
30th volume of the “ Journal of Jurisprudence.” 

2 Holland and France were the only two European 


countries that had adopted the Roman law with which 
Scotland was at this time intimately connected. But the 


| effects of Dutch influence on Scots law are known ; viz., 


the naturalization of a few technical terms, the introduc- 
tion of the jus gentium, and the suggestion to Stair of 
some of the maxims of the jus civile. — MacKay’s Life of 


Stair, Pp. 34; 35: 
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the doctrine of legitimation per subsequens 
matrimonium. Regiam majestatem,— the 
Institute of pre-Reformation Scots law — 
copying the English Statute of Merton, 
declares that “albeit the child, gotten and 
borne as said is, be the common civill law of 
the Romans .. . is lawful, nevertheless con- 
forme to the law of this realme, he may nae 
waies be suffred or heard to claim anie 
heritage as lawfull heire.” By the end 
of the seventeenth century, Scots law had 
ceased to respect its English model, and we 
find Lord Bankton saying (i. 121) that “ when 
a man owns himself father of a child be- 
gotten out of lawful wedlock, and thereafter 
marries the mother, this is a legitimation 
of the child to all effects as if it had been 
lawfully begotten.” The last illustration, 
that we will give, of the influence of France 
upon the law of Scotland shall be a rapid 
survey of the points of historical resem- 
blance between the Supreme Courts of the 
two countries. Each bore the venerable 
name of Parliament.!. Each had its chan- 
cellor, its president, its dean (Fr. doyen), its 
advocates and procurators, its extraordinary 
lords (Fr. pazrs). In each the clerical ele- 
ment was important, the judges being chosen 
in equal numbers from the spiritual and tem- 
poral sides. Each was stationary (seden- 
taire). In each the judges were subjected 
to preliminary examination. A new Scotch 
judge has still to hear certain “trial” cases 
before the solemnity of his elevation is com- 
plete. The Scots Acts of Sederunt, or rules 
made by the Court of Session under statu- 
tory authority, have an analogue in the 
French arréts. The privileges of the French 
and the Scotch bars were practically iden- 
tical, and the procedure in the Court of Ses- 
sion was in various respects akin to that 
in the Parlement de Paris. 

The external facts in the history of the 


1 Parliament House (Edinburgh) and Parlement de 
Paris. The Supreme Court of Scotland is also called 
“The Court of Session” and “The College of Justice.” 
It was expressly modelled by James V., after the Parle- 
ment de Paris. 





Parliament House were as follows: Modelled 
by James V., after the Parlement de Paris, it 
was formally recognized in an Act of 1537 
(c. 36). Its judges, who are called senators, 
were at first fifteen in number. The Statute 
11 Geo. IV. and 1 Will. IV., c. 60, § 20, 
reduced them to thirteen. The Court of 
Session, as at present constituted, consists of 
two Chambers, the Inner and the Outer 
House. The former is subdivided into the 
‘First Division” and the “ Second Division,” 
which exercise a concurrent appellate juris- 
diction over the Outer House. The latter 
contains five courts, each of which is pre- 
sided over by a “ Lord Ordinary.” The re- 
maining judges are divided between the two 
courts in the Inner House. At the head of 
the “ First Division” is the “ Lord Presi- 
dent,” who is styled “Lord Justice Gen- 
eral” in his capacity of chief member of 
the Supreme Criminal Court, “the High 
Court of Justiciary.” The preses of the 
“Second Division” is the “Lord Justice 
Clerk.” ! 

In Henry Cockburn’s “ Memorials of his 
own Time,” the judicial life of Scotland in 
the eighteenth century is vividly portrayed. 
A few anecdotes from this interesting auto- 
biography may entertain our readers, and 
form a fitting prelude to a series of “Sketches 
from the Parliament House” of to-day : 

The “head” of the Scottish Bench in the 
eighteenth century was Braxfield, a man as 
able and as brutal as Jeffreys himself. “ Let 
them bring me prisoners,” said this judicial 
savage during the famous seditious trials of 
1793, “and I'll find them law,” and he kept 
his word. One poor wretch, accused of no 
other or worse crime than innovation, al- 
leged by way of defence that “our Saviour, 
was a reformer.” “ Muckle he made of it,” 
Braxfield retorted ; ‘‘ he was hangit.” Lord 
Eskgrove was more humane than Braxfield, 
but incorrigibly pedantic and stupid. On one 
occasion he was condemning a tailor to death 
for having stabbed a soldier. His lordship 
thus enumerated the aggravating circum- 


1 Cf. Law Journal, August 23, 1890. 
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stances : “ And not only did you murder him, 
whereby he was bereaved of life, but you 
did thrust or push or pierce or project or 
propell the lethall weapon through the belt 
of his regimental breeches, which were His 
Majesty's.” The same foolish person before 
administering the oath to a young lady who 
had come into court to give evidence deeply 
veiled addressed her as follows: “ Young 
woman! you will now consider yourself as 
in the presence of Almighty God and of this 
High Court. Lift up your veil, throw off all 
modesty, and look me in the face!” A still 
more amusing story is told of another “ orna- 
ment” (?) of the Bench in those days, — 
Lord Hermand. Two young gentlemen, who 
were great friends, went together to the 
theatre in Glasgow, supped at the lodg- 
ings of one of them, and passed the whole 
night in the improper but not uncommon 
amusement of drinking rum. In the morn- 
ing they quarrelled ; one was fatally stabbed ; 








and in due time the other was tried and con- 
victed for manslaughter. The majority of 
the judges were in favor of a short sentence 
of imprisonment. But the voice of Her- 
mand was still for transportation. “ We are 
told,’ he said, ‘‘that there was no malice, 
and that the prisoner must have been in 
liquor. In liquor! Why, he was drunk! 
And yet he murdered the very man who had 
been drinking with him. They had been 
carousing the whole night, and yet he 
stabbed him, after drinking a whole bottle of 
rum with him! My Laards, if he will do this 
when he’s drunk, what will he not do when 
he’s sober?” At the Ayr Assizes in 1780, 
Lord Kames tried for murder a man named 
Matthew Hay, with whom he had been in 
the habit of playing chess. The jury brought 
in a verdict of guilty. ‘“ That’s checkmate 
to you, Matthew,” said his lordship. The 
author of this brutal jest was the Mansfield 
of Scotland. 


(To be continued.) 
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THE SUPREME COURT OF GEORGIA. 


By WaLTeER B. HILL, of the Macon (Ga.) Bar. 


Hi. 


| gerd KENT McCAY had an in- 
tellect of mathematical precision in 
its operations. He was a devoted student of 


case which came before him was that of 
Weil v. Calhoun, Ordinary (25 Fed. Rep. 
865), in which the anti-prohibitionists, de- 
feated in the local option election in Atlanta, 


law, and is regarded as one of the ablest 
I. judges that ever occupied the Georgia bench. | endeavored to obtain an injunction against 
After his resignation, succeeded by several | the declaration by the State officers of the 
years’ practice of his profession, he was urged result of the election, upon the ground that 
+ upon the President for the appointment of | the statute under which the election was 
District Judge for the Northern District of | held was unconstitutional in that it failed 
| Georgia. While the nomination was pend- | to provide compensation for the loss of 
. ing, Judge McCay visited Washington, and | money invested in a brewery prior to the 
was introduced to Mr. Brewster, Attorney- | passage of the act. Judge McCay’s decision 
General. Afterwards some friends of Judge | overruling this point, anticipated by several 
McCay called upon Mr. Brewster with the | years the decision of the Supreme Court of 
purpose of submitting to him some evidence | the United States on the same subject. 
of the professional and judicial qualities ea Ese eres 
of their candidate. The Attorney-General 
. stopped them. “I have met Judge McCay,” Chief-Justice Lochrane was a native of 
‘ said he, “and I have seen in his face the | Ireland, and at the age of twenty was a clerk 
i whiskey of the law.” The idea of the dis- | on a meagre salary in a store at Athens, 
tinguished law officer of the Government | Georgia. But the republic is opportunity. 











seemed to be that devotion to legal science 
would impress itself upon the countenance. 
Wordsworth had a kindred thought, when, 
describing the Highland maid who haunted 
glen and brook, he wrote 


“ Beauty, born of murmuring sound, shall pass into 
her face.” 


Who has not fancied that he has read in the 


of devotion to the alluring beverage of which 
the Attorney-General spoke ? 





He lived to fill the highest position on the 
bench of his adopted State, and to occupy 
the far more lucrative post of general counsel 
for the Pullman Car Company. He was a 
man of most genial nature. Charles Phillips 
has said of Curran that he was a “ convivial 
deity.” So was Judge Lochrane. The sa- 


| voir faire and savoir vivre were united in 
| him with such sagacity and strength of in- 
faces of great lawyers and judges the signs | 


as a favorite son. 


Judge McCay was appointed to the judge- | 
ship of the Federal Court, succeeding Hon. | 
John Erskine, who retired at the age of | 


seventy, ‘‘ full of years and honors,” having 
administered the law so well during times 
that tried men’s souls as to win the approval 
of all classes of citizens. Judge McCay held 
this office until his death. The most notable 


9 


tellect that success seemed to champion him 
As usual in such cases, 
your solid man (solid and stolid ! ) descanted 
on the showy and attractive qualities of his 
person and manner as the whole explanation 
of his easy success. But Judge Lochrane 
sustained himself on the bench and at the 
bar in a way which proved the incorrectness 
of such narrow criticism. It was a marked 
type of “conversion ” which he exhibited in 
later years, when uniting himself with an 


elena + 
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evangelical church and -throwing himself 
wfth ardor into the prohibition campaign in 
Atlanta, he suited the action to the word, 
and emptied a well-supplied wine-cellar. 


Willis A. Hawkins 


was the most skilful practitioner that ever 
went from the Georgia Bar to the Supreme 
Bench. He could hear from the lips of a 
witness a piece of testimony that ruined his 
case, and receive from a judge an adverse | 
ruling on a vital question with a smile that 
made the jury believe he had scored a tri- 
umphal point. In personal and mental char- 
acteristics he bore a striking resemblance to 
the late Matt. H. Carpenter. Judge Haw- | 
kins’s incumbency on the bench was only an | 
episode in a long career as a successful law- 
yer. His place was at the bar. He was 
born for the contests of the forum ; and while 
his ample legal knowledge and well-disci- 
plined mind would have made him an able 
judge, yet the bench gave no opportunity for 
the display of those rare qualities which 
made him the admiration of the court-room 
in the trial of cases. 








Martin J. Crawford. 


Sergeant Ballentine ascribes to Lord 
Lyndhurst the remark that when he selected 
a judge he “chose a gentleman ; and if he 
knew a little law, so much the better.” Judge 
Crawford was the ideal gentleman, — he had 
the urbanity which is well called “ surface 
Christianity ;” and he knew, not a little law, 
but much of it. What he did not know while 
on the bench he learned by laborious study, 
and his death was one of the many instances | 
of that new phase of “ judicial murder” which 
is wrought upon the overworked and under- 
paid judges of many appellate courts. He 
was a conscientious, diligent, and able judge. 





Samuel Hall 





was a marked type of the unworldly devotee 
of the law, —a man who loved the law 
dearly for its own sake, for the pleasure of 


exercising his intellect in its science, and 
who received but never collected fees. When 
he got a new case that interested him or 
puzzled him, he became wholly unconscious 
of all the universe beside. In the friendly 
badinage of his brethren at the bar, “he be- 
haved like a dog with a new-found bone, — he 
went off and caressed it.” The stories told 
of him on such occasions — that he would 
forget to go home, but stay all night in his 
office, taking no note of time — are true de 


| jure, if not de facto. He had a marvellous 


memory, —a wonderful combination of the 
philosophical memory that co-ordinated prin- 
ciples and of the mechanical memory that 
enabled him to cite cases by the volume and 
page. He was a thorough lawyer and a 
learned judge. 

Chief-Justice Bleckley aptly said of him: 


“The one avocation of his life was the study, 
practice, and administration of law. He rises up 
before us, unique and colossal, as the lawyer -— 
pre-eminently the lawyer — of Georgia. ‘The ex- 
clusiveness with which he devoted himself to his 
profession is one of the bonds of sympathy which 
attached me personally to his career. Such ex- 
clusiveness has been the endeavor of my own life ; 
and he was amongst the few of my contempo- 
raries who have embraced and adhered to this 
undivided aim. He dedicated himself to the 
noble profession of which he was so brilliant an 
ornament, so able an exemplar. 

“In thus comparing him with myself, or myself 
with him, I make no pretension to that fulness 
and richness of legal learning to which he attained. 
It was his great distinction that he knew law, that 
he had no narrow limits in his legal learning. He 
explored the widest fields, and all departments of 
every field. The elementary principles, the re- 
ported cases, all treatises, essays, and discussions 
of legal subjects were familiar to him. When a 
novel question arose, he knew where to go for 
authority, and his search was never fruitless. I 
venture to say that he never entered upon a legal 
investigation or pursued a legal inquiry without 
meeting with some return, some really fruitful 


| return, for his labor. And then his faith in labor 
was beautiful. He believed in it. He thought, 


as I do, that there is scarcely a problem in the law 
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but can be solved by thorough and diligent labor. | 
He was willing to perform it, and he expected it | 
to yield adequate results,; and with him it rarely | 


failed to do so. His very name is a tradition of 
industry and learning. As long as the people 
of Georgia now living shall hear his name pro- 
nounced, this characteristic of the man will rise 
up in their memory. 

“And with all his intellect and all his power, he 
had the simplicity of a child. He put on no airs, 
made no extravagant pre- 
tensions, contested emi- 
nence or pre-eminence 
with no man. He was 
content to stand upon 
his work and its results, 
and never urged himself 
into the foreground to 
attract attention. 

“The end came ; and 
no soldier falling in battle 
ever more truly perished 
for his country than did 
Judge Samuel Hall. He 
died in the public service 
and of the public service. 
The labor he performed 
for his country cost him 
his life. Those who know 
of his last work and his 
last illness must without 
hesitation link them to- 
gether as cause and 
effect.” 


Judge Hall deliv- 
ered the opinion sus- 
taining the will of 
David Dickson, —a cause célébre (78 Ga. 
442), — by which a fortune, immense meas- 
ured by local standards, passed from a white 
testator, ignoring his white relatives, to the 
child of his negro concubine. The case is 
strong proof that justice in the courts ot 
the South is color-blind. The following is 
a quotation from the decision : — 


“Tried by these rules, we cannot say that 
Dickson’s will is unquestionably and beyond a 
doubt against public policy. We know of no con- 
stitutional provision or statute, or any decisions of 
our courts, nor are we aware of any principle of 





HENRY KENT McCAY. 


the common law, which holds it to be immoral 
or wrong for the putative father to make provision 
for his illegitimate child, whether that child be 
white or colored ; or for the illegitimate offspring 
of such child, whatever the complexion of such 
offspring may be ; or for any one who has lived in 
violation of the public law, and thereby become a 
criminal, either to a greater or less extent, unless 
that provision is the result of a previous under- 
standing, that led to the commission of the of- 
fence, and induced a 
breach of the law and 
sound public policy of 
the State. 

“We have seen that 
such an understanding is 
not to be lightly inferred 
from facts and circum- 
stances of doubtful im- 
port and meaning, or 
which may admit of dif- 
ferent constructions, — 
one consistent with, the 
other opposed to, un 
questioned policy. ‘The 
legislature has not seen 
fit to declare that the ten- 
dency of such provisions 
would be promotive of 
immorality, and would in. 
duce the formation and 
continuance of such illicit 
cohabitation, and for that 
reason to prohibit them, 
as has been done by 
the provision cited from 
the Code of Louisiana. 
Whether such inhibition 
would be good or bad policy, is not for us to de- 
termine. The question is one upon which there 
has existed, and still exists, a contrariety of opin- 
10n, as will be seen by what was said by Lumpkin, 
J., in the case of Beall z. Beall, cited above. And 
this being the case, its solution is entirely beyond 
the scope and functions of the judicial department 
of the government. If judges would avoid un- 
certainty and fluctuations in the administration of 
the law, and render it uniform and consistent, they 
should follow the admirable “advice given by Lord 
Chancellor Bacon to a magistrate whom he was 
about to swear into office, ‘ Look to your books 
for the law, and not to your brain.’ Above all, 
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they should not give themselves up to guidance 
and direction of their feelings and sentiments ; for 
this would unquestionably lead to excessive irreg- 
ularity, fluctuations, and doubt. They would then 
realize that the fame which follows is better than 
that which goes before, and would avoid the su- 
preme folly of mistaking the plaudits and shouts 
of the multitude of their contemporaries for the 
trumpet of fame. Loyalty to the law and rigid 
adherence to the rules it prescribes is, to the en- 
lightened magistrate, the plain path of duty, and 
in pursuing it he can fall into no error nor run 
into any kind of danger.” 


Judge Hal! found himself in one case in 
a close place. Section 217 of the Code of 
Georgia provides that “a unanimous decision 
of the Supreme Court cannot be reversed or 
materially changed except by a full bench, 
and then after argument had in which the 
decision, by permission of the court, is ex- 
pressly questioned and reviewed ; and after 
such argument the court, in its decision, 
shall state distinctly whether it affirms, re- 
verses, or changes such decision.” 

It seems that in one case a full bench 
laid down an opposite rule to one established 
by a former decision, without counsel citing, 
or the court noticing, the former ruling; 
and when the question was presented by a 
third case whether the first or second de- 
cision was the law, there were only two 
judges on the bench, and the question was 
left for determination by a full court. Judge 
Hall stated the dilemma thus : — 


“'To guard against misapprehension, it may be 
well to state that where a principle has been set- 
tled by a unanimous judgment of a full court, and 
afterwards the reverse of it is laid down as correct 
by a like unanimous judgment of a full bench, 
without an observance of the conditions prescribed 
by this section of the Code, or without any ref- 
erence to the first judgment, as sometimes un- 
avoidably happens, we do not intimate an opinion 
as to which ruling, the first or last, we would 
be obliged to follow, were this point raised and 
insisted upon.” 


The maxim sare decisis has a new mean- 
ing when judges thus come to sfare at their 





decisions ; but the predicament is not so bad, 
after all, as that of two other courts men- 
tioned by John M. Shirley, in an address 
before the American Bar Association (Sixth 
Report, p. 208) : — 


“ Elliott 7. Stone, 12 Cushing, 174, was decided 
at the October term, 1853, Chief-Justice Shaw 
delivering the opinion. The same case, between 
the same parties, was decided at the October 
term, 1854. The facts, in both cases, are precisely 
the same, with a single exception, and that is ex- 
pressly stated in the last opinion to be immaterial. 
The two decisions are directly in the teeth of each 
other. The last opinion contains no reference 
whatever to the former one ; but it is evident that 
the court had entirely forgotten both the former 
case and the opinion. 

“Not to be outdone, Mr. Justice Bell, a judge 
of great learning and ability, in Hazeltine v. Col- 
burn, 31 N. H. 466, decided the same point both 
ways in the same opinion, to the great bewilder 
ment of succeeding judges.” 


James Jackson 


was a man of acute and vigorous intellect, 
but the secret of his power was in his heart. 
He was full of affection, sympathy, and re- 
ligious zeal. 


“Tn Israel’s Court there sat no Abethdin 
Of more discerning eyes or hands more clean.” 


He was a grandson of James Jackson, who 
in the early history of. the State resigned 
his seat in the United States Senate, and 
came home to antagonize and expose the 
“Yazoo fraud.” He was Governor when 
that result was accomplished, and by con- 
centrating the sun’s rays through a glass, 
‘called down the fire from Heaven” to con- 
sume the infamous bill. By right of inherit- 
ance there came to Chief-Justice Jackson 
that hatred of fraud, covin, and deceit, that 
enthusiastic love of justice, which breathes 
through his decisions. He was the most 
eminent layman of the church to which he 
belonged, and a lay preacher as well. 

His successor in the office of Chief-Justice 
aptly said of him and his judicial work : — 
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“ Law is the rule of duty. Love, in its relation 
to law, is the sense of duty. His love and his law, 
taken together, insured recognition of the rule ; 
his vivid realization of the sense of duty added to 
his power tenfold as a discerner of law. When 


he could not see it with the eye, he found it by | 


the touch. He could feel it in the darkness, 
and find the law by his moral discernment. In 
that faculty or capacity I do not think he has 
ever had an equal in our history, — certainly not 
within my _ observation. 
Learning might fail, light 
might fail; but feeling 
never, or very rarely, 
did fail. If the law was 
right, he nearly always 
found it; when he could 
not discern it by sight, 
he identified it by the 
touch of his conscience 
and his heart. If you 
will examine the testi- 
monials he has left us 
in the Reports, you will 
find that he very rarely 
mistook it? 

“This was in harmony 
with his whole character. 
He combined strength 
and delicacy, force and 
softness. He was the 
eagle without the talons 
or the beak ; he was the 
dove without the weak- 
ness or the timidity. He 
was a fine combination of 
strength and tenderness ; 
and this combination 


| tagonisms, 





SAMUEL 


This sketch has now approached the era 
of the present occupants of the bench. It 
may not be amiss to mention the fact that 
the relations between the Supreme Bench 
and Bar of Georgia have always been cor- 
dial,— uninterrupted by any unseemly an- 
The Supreme Court Judges for 
several years past have always adjourned to 
attend the meetings of the Georgia Bar 
Association. This is 
not only a recognition 
of the usefulness of 
such an organization, 
but affords an opportu- 
nity of friendly social 
intercourse which is 
highly appreciated by 
the bar. It may well 
be doubted, however, 
whether any member 
of the bar would dare 
to play a practical joke 
upon the Supreme 
Court, as Howell Cobb 
(the same who was 
afterwards Secretary 
of the Treasury) did, 
in the days before 
the war. At Milledge- 
ville, when the court 
first met there, the 
sheriff of the county, 
_who was er officio 
sheriff of the court, 
asked Mr. Cobb what 


HALL. 


availed him in all his relations and in all the labors | were his duties as sheriff of the court, stat- 


of his life. As a lawyer, as a judge, he employed 
feeling as well as thought ; and these were in such 
complete balance and harmony that one never 
misled or misdirected the other. It is, perhaps, 


associated with defective moral powers, or to find 
men of great power of feeling associated with 
weakness of intellect; but here were strength of 
mind and moral stamina together. He went forth 
to do the work of the world, as far as it was as- 


| 


signed to him, thus equipped, thus armed; and | 


he did that work with skill, fidelity, and power, 
and it will be felt after him, as we feel it now.” 


Fs > | judges. 
not unusual to find men with great power of mind | 


ing frankly that he did not know what was 
expected of him, and that he disliked to 
show his ignorance by asking one of the 
Mr. Cobb replied, ‘Just do with 
them as you do with a jury. When court 
adjourns, follow them to their room, and 
lock them up till they agree.” Under these 
directions, the sheriff locked up the judges 
until long after supper, when he returned to 
inquire if they had “agreed.” It was only 
by Mr. Cobb’s importunity that the sheriff 
escaped punishment for contempt. 
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Samuel Lumpkin. 


* Justice Lumpkin is a son of Joseph Henry 


Lumpkin, who was a nephew of Chief-Jus- | 


tice Lumpkin and of Gov. Wilson Lumpkin. 
No name in Georgia is more highly honored 
than the one he bears. 

Judge Lumpkin was a member of the State 
Senate in 1878-79, and as Chairman of the 
Committee on Railroads participated largely 
in framing the excellent Railroad Commis- 
sion Law, which has been in force since that 
date. 

He was elected Judge of the Northern 
Circuit in 1884; re-elected, without opposi- 
tion, in 1888, and was recently, at the age 
of forty-two, elected to the Supreme Bench, 
without opposition. 

At the time this article is written, none of 
Judge Lumpkin’s decisions have been pub- 
lished. His long and successful career as 
Circuit Judge, followed by the compliment 
of a unanimous election to the Supreme 
Bench, is universally regarded as the proph- 
ecy of a distinguished service in this tribunal. 
The pang of losing his dearest case is soft- 
ened for the lawyer who believes that the 
judge has listened well to all that he has 
said. Judge Lumpkin’s manner on the 
bench will always afford that mitigation to 
counsel disappointed by a decision. 

[The interval elapsing between the prepa- 
ration and publication of this sketch permits 
a reference by way of postscript to some of 
Judge Lumpkin’s opinions. Good specimens 
of his judicial work are the decisions in 
Ozburn v. The State, 13 S. E. Rep. 247; 
Johnson v. Bradstreet Co., Ibid. 250 ; O’Con- 
nell v. E. T. V. & G. R.R. Co., Ibid. 489 ; 
Pritchard v. Savannah St. R. R. Co., Ibid. 
493- In the second case cited, the question 
was whether an action for libel survived the 
death of the plaintiff, under a statute pro- 
viding that “no action for. . . injury to the 
person shall abate by death.” Judge 
Lumpkin says: — 


“¢ Person’ is a broad term, and legally includes, 
not only the physical body and members, but also 


! 








every bodily sense and personal attribute, among 
which is the reputation a man has acquired. Rep 
utation is a sort of right to enjoy the good opinion 
of others, and is capable of growth and real exist- 
ence, as an arm or leg. If it is not to be classed 
as a personal right, where does it belong? No 
provision has been made for any middle class of 
injuries between those to person and those to 
property, and the great body of wrongs arrange 


| themselves under the one head or the other. 





Whether viewed from the artificial arrangement of 
law-writers or the standpoint of common-sense, an 
injury to reputation is an injury to person; and 
oftentimes an injury of this sort causes far more 
pain and unhappiness, to say nothing of actual 
loss of money or property, than any physical in- 
jury could possibly occasion. As already sug- 
gested, it is of great importance to arrive, if 
possible, at the intention of the Legislature as to 
the meaning to be given to the words, ‘ injury to 
person.’ We have endeavored to show that the 
legislative intent may, to some extent, be arrived 
at by reference to the place in the code which 
the amended section occupies ; and we have also 
endeavored to show that the common-law meaning 
of the words, ‘injury to person,’ includes libel, 
slander, and the like. Having reached this point 
in the discussion, we may also invoke another rule 
for the construction of statutes, namely, that where 
words have a definite and well-settled meaning at 
common law, it is to be presumed, unless some 
good reason to the contrary appears, that this 
same meaning attaches to them when used in a 
statute.”” ] 


Thomas J. Simmons. 


Justice Simmons came to the bench after 


| long and distinguished service in the State 


Senate and upon the Circuit Bench. His 
mind is characterized by that rare and valu- 
able faculty “ the genius of common-sense.” 
His intellect intuitively perceives the sub- 
stance of the case, and is under no temptation 
to get away from it. This is the tempera- 
ment that makes safe and conservative 
judges. His associate in judicial work, the 
Chief-Justice, has alluded in a public address 
to the dangers of the subtle type of intellect 
He says: “ By nothing are we so sure of be- 
ing deluded as by subtle and ingenious argu- 
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ments discovered by ourselves. All the ser- | 


pents outside are not half so dangerous as 
the one that slips about in our own garden.” 

Arthur Hugh Clough has referred to this 
mental type in the lines, — 


“ With him there went 
A self-correcting and ascetic bent 
Which from the obvious good kept him astray, 
And set him wandering on the longest way.” 


By this introspec- 
tive and speculative 
habit of thought, 
Judge Simmons is 
not embarrassed. He 
would be the last man 
whom his acquaint- 
ances would think of 
as liable to any mis- 
take of judgment. 

A fair specimen of 
his style is afforded 
by his decision in the 
case of the State vs. 
Thomas Woolfolk. 
This monster had in 
one night killed nine 
of his relatives who 
stood between himand 
a coveted inheritance. 
The bloody butchery 
included three gene- ~ me 
rations of his kinspeo- 
ple, — from an aged 
grandmother to an 
infant child. If ever any case of hideous 
crime could by its atrocity justify a court in 
upholding a verdict of guilty, in the face of 
error in the record, it was this. But a new 
trial was granted on account of circum- 
stances growing out of the very heinousness 
of the prisoner’s offence. 

The extract referred to is as follows (81 
Ga. 559, 560) :— 

“The facts are, in substance, that at the conclu- 
sion of the opening argument for the State, the 
crowd in the court-room applauded. The Judge 
took no notice of this applause except to rap with 
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his gavel. And when counsel for the State was 
making the concluding argument, ‘ from the crowd 


| in the rear of the court-room came, in an excited 


and angry tone, the cry, “ Hang him! Hang him! 
Hang him!” and some of the crowd arose to their 


| feet.’ The Court rapped with his gavel and or- 





JAMES JACKSON. 


| 
| 
| 
| 
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dered the persons removed, but states that he does 
not know whether his order was carried into effect 
by the sheriff or not. Shortly after, another per- 
son sitting within the bar and near the Judge cried 
out, ‘Hang him!’ ‘The 
Court ordered him re- 
moved, and he was car- 
ried down the back stairs. 
{t is not known whether 
the jury knew that this 
person was carried out or 
not. All the jurors make 
affidavit that these things 
had no influence upon 
their minds; and from 
my own knowledge of the 
character of these gentle- 
men, I have no doubt that 
they believed this to be 
true. But can any man 
say with certainty ‘that 
such things have no influ- 
ence upon him? Can 
any of us know how far 
our minds are influenced 
by applause or excite- 
ment of a crowd which 
| surrounds us? Can any 
_ — of us say, even in this 
court, that this or that 
piece of testimony, or this 
argument of counsel, has 
not influenced our minds? Can any of us say that 
on the trial of one of the most heinous crimes ever 
committed in this State or any other, the applause 
of the crowd, the fierce cries of ‘Hang him! 
Hang him!’ from members of the crowd, followed 
later on by a repetition of the same cry from the 
lips of one of the most highly respected and es- 
teemed citizens of the community, would have no 
influence upon their minds? Our minds are so 
constituted that it is impossible to say what im- 
pression scenes of this kind would make upon us, 
unless we had determined beforehand that the 
prisoner was guilty or innocent. The question here 
is not what effect these things did have upon the 
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minds of the jury, but what effect they were calcu- 
lated to produce. We cannot determine what 
effect they did have, but it is apparent what effect 
they were calculated to have. 

“ But counsel for the State argued before us that 
the defendant had no right to complain of these 
things. Whether this be so or not, we think the 
court below should have put the seal of its con- 
demnation upon this conduct. We think the Judge 
should have stopped the argument of the State’s 
counsel then and there, and ascertained the guilty 
parties, and should have punished them to the 
extent of the law. He should have taught them 
that the law was supreme ; that the trial of a man 
for his life, however heinous the crime charged 
against him might be, was a serious and solemn 





| quality. 


thing, and that the law would not permit a mob to | 


interfere, either by applause or by threatening and 
exciting cries. By so doing he would have upheld 
the supremacy of the law, and would have shown 
to the jury that whatever verdict they might find, 
the law would protect them. It would also have 


shown them that the court was uninfluenced by | 


° . | j “ j oe ae i gf 
the feelings and demonstrations of the crowd; | equal in “catching a case” from the opening 


and that it was still able to administer justice and | 


to give the accused a fair and impartial trial. It 
would have given them a moral support, and would 
have tended to impress upon them the necessity 
of resisting such influences.” 


Logan E. Bleckley. 


Chief-Justice Bleckley is as tall as Bishop 
Brooks, and every inch is pure genius. It 
is natural with him to think, speak, and act 


in an unconventional way; but the thorough | 


saneness of his character is attested by the 
fact that this marked individualism never 
passes into eccentricity. 

If I were asked to state in a word the 
most prominent characteristic of his mind, I 
should answer, provided I was first per- 
mitted to define the meaning of the word, 
Wit. Ido not, of course, mean mere droll- 
ery, although that is continually springing 
up in his dryest decisions, like a fountain 
leaping from a bed of sawdust and 


“ Shaking its loosened silver in the sun.” 


Sometimes the fun seems to be just for its 
own sake, as in a will case where one Potts 


ST 





was charged with making Cupid kin to cupid- 
ity by a mercenary marriage, he gravely 

asks, ‘‘ Why may nota Potts marry for love?” 

Oftener pleasantry is used to expose error: 
“ A gentler death shall falsehood die, 

Shot through and through with cunning words.” 
But it is not to these significations of wit that 
I refer. The definition that I would give 
would be that striking epigram of George 
Eliot, ‘‘ Wit is wisdom raised to a higher 
power.” It is a curious fact that perfect 
clearness of thought and expression often af- 
fects the mind like wit. The style of the 
late Judge J. S. Black had this remarkable 
It is present in all of Judge Bleck- 
ley’s utterances, legal and literary. 

It is another form of illustrating the above 
definition to say that Judge Bleckley has a 
legal imagination. Lawyers whose practice 
has brought them before many courts, State 
and Federal, say that they never saw his 


statements. And they are often amazed 
when by a flash of legal insight he discloses 
views arising on the record which months 
of laborious study have never enabled them 
to see. 

In the selection of quotable extracts, the 
discussions of Judge Bleckley present an 
embarrassment of riches. The description 
of the lawyer who was cut off at twelve 
o'clock Saturday night with an undelivered 
speech has become familiar to the profes- 
sion, through Mr. Snyder’s book, “ Great 
Decisions by Great Judges.” 

From a single volume of the Georgia Re- 
ports nearly all the following have been 
culled : — 

“In Harriman against First Bryan Baptist 
Church, which involved a breach of contract to 
furnish a steamboat for an excursion for the so- 
ciety, the Judge says: ‘A committeeman on board 


| was threatened with a most profane form of im- 
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mersion. 
“In Kupperman against McGehee, he says: 
‘Trusts are children of equity; and in a court of 


| equity they are at home, — under the family roof- 
tree, and around the hearth of their ancestor.’ ” 
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‘*In Nussbaum against Heilbron, a son carried | 


on business in the name of his father, because he 
felt that his own name was under a mercantile 
cloud. As Judge Bleckley expresses it: ‘ Accord- 
ing to the charges of the bill, the father had no 
capital and the son no character. The man with- 
out character carried on business in the name and 
upon the credit of the man without capital.’ ” 


“In Dee against Porter we find the following : 
‘It not infrequently hap- 
pens that a judgment is 
affirmed upon a theory 
of the case which did 
not occur to the court 
that rendered it, or which 
did occur and was ex- 
pressly repudiated. The 
human mind is so con- 
stituted that in many in- 
stances it finds the truth 
when wholly unable to 
find the way that leads 
to it. 


“The pupil of impulse, it 

forced him along, 

His conduct still right, with 
his argument wrong : 

Still aiming at honor, yet 
fearing to roam, 

The coachman was tipsy, 
the chariot drove home.” 


“In Forrester against 
State, the defendant un- 
dertook to evade the law 
against retailing intoxi- 
cating liquors without a 
license, by having his 
cook sell them in the kitchen. ‘In the defendant's 
kitchen, by his servant, in his presence, and with 
his co-operation, through the responses, “Go to 
Mary” and “Give the money to Mary.” the traffic 
was carried on. There is little doubt that the de- 
fendant was the deity of this rude shrine, and that 
Mary was only the ministering priestess. But if 
she was the divinity, and he her attending spirit to 
warn thirsty devotees where to drink, and at whose 
feet to lay their tribute. he is amenable to the 
State as the promoter of forbidden libations. 


| 





ALEXANDER 


“In Lester against Lester, the question was 
about attaching a husband for contempt in refusing 
to pay alimony. ‘This is what the Judge thought 
about it: ‘ lf a man, though having health, will not 
work for the support of his wife and minor chil- 
dren, a court cannot assume direct control of his 
will and muscle and compel him to labor. To be 
idle (taking the consequences) is one of the privi- 
leges of a freeman, unless he is convicted penally 
of some offence, and put to work as a punish- 
ment. But while a civil 
court cannot order an 
able-bodied man to go to 
work, it can, in a proper 
case for alimony, order 
him to contribute so 
much money, at such and 
such times, to the main- 
tenance of his dependent 
family, and leave him to 
provide the money by 
the free and voluntary 
exercise of his faculties, 
mental and physical, or 
by any other means at 
his command. The at- 
tachment will bring the 
actual resources of the 
respondent to a practical 
and decisive test. Pres- 
sure is a great concen- 
trator and developer of 
force. Under the stress 
of an attachment, even 
the vision of the respon- 
dent himself may be 
cleared and brightened, 
so that he will discern 
ways and means which were once hidden from 
him or seen obscurely.’” 


M. SPEER. 


“In speaking of the power of amendment on 
appeal, in Burrus against Moore, he says: ‘ Cura- 


| tive measures are not restricted to the early stages 


| 
| 
| 
| 
| 
| 


Whether in these usurped rites he was serving Mary | 


or Mary him, may make a difference with the gods 
and goddesses, but makes none with men.’” 
10 


of a case; our “court physicians” now treat 


chronic disorders as well as acute ones. 


x” 


“In Dodd against Middleton, the Judge dis- 
sented in the following terms: ‘ If I could be re- 
inforced here by the votes, as I am by the opinions, 
of the Supreme Judicial Court of Massachusetts 
and the Court of Appeals of New York. I could 


| easily put my brethren in the minority; but as it 
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minds of the jury, but what effect they were calcu- 
lated to produce. We cannot determine what 
&ffect they did have, but it is apparent what effect 
they were calculated to have. 

** But counsel for the State argued before us that 
the defendant had no right to complain of these 
things. Whether this be so or not, we think the 
court below should have put the seal of its con- 
demnation upon this conduct. We think the Judge 
should have stopped the argument of the State’s 
counsel then and there, and ascertained the guilty 
parties, and should have punished them to the 
extent of the law. He should have taught them 
that the law was supreme ; that the trial of a man 





for his life, however heinous the crime charged | 


against him might be, was a serious and solemn 


| quality. 


thing, and that the law would not permit a mob to | 


interfere, either by applause or by threatening and 
exciting cries. By so doing he would have upheld 
the supremacy of the law, and would have shown 
to the jury that whatever verdict they might find, 
the law would protect them. It would also have 
shown them that the court was uninfluenced by 
the feelings and demonstrations of the crowd ; 
and that it was still able to administer justice and 
to give the accused a fair and impartial trial. It 
would have given them a moral support, and would 
have tended to impress upon them the necessity 
of resisting such influences.” 


Logan E. Bleckley. 


Chief-Justice Bleckley is as tall as Bishop 
Brooks, and every inch is pure genius. It 
is natural with him to think, speak, and act 
in an unconventional way; but the thorough 
saneness of his character is attested by the 


fact that this marked individualism never | 


passes into eccentricity. 

If I were asked to state in a word the 
most prominent characteristic of his mind, I 
should answer, provided I was first per- 
mitted to define the meaning of the word, 
Wit. Ido not, of course, mean mere droll- 
ery, although that is continually springing 
up in his dryest decisions, like a fountain 
leaping from a bed of sawdust and 


“ Shaking its loosened silver in the sun.” 


Sometimes the fun seems to be just for its 
own sake, as in a will case where one Potts 








was charged with making Cupid kin to cupid- 
ity by a mercenary marriage, he gravely 
asks, ‘‘ Why may nota Potts marry for love?” 
Oftener pleasantry is used to expose error: 


“ A gentler death shall falsehood die, 
Shot through and through with cunning words.” 


But it is not to these significations of wit that 
I refer. The definition that I would give 
would be that striking epigram of George 
Eliot, ‘Wit is wisdom raised to a higher 
power.” It is a curious fact that perfect 
clearness of thought and expression often af- 
fects the mind like wit. The style of the 
late Judge J. S. Black had this remarkable 
It is present in all of Judge Bleck- 
ley’s utterances, legal and literary. 

It is another form of illustrating the above 
definition to say that Judge Bleckley has a 
legal imagination. Lawyers whose practice 
has brought them before many courts, State 
and Federal, say that they never saw his 
equal in “catching a case” from the opening 
statements. And they are often amazed 
when by a flash of legal insight he discloses 
views arising on the record which months 
of laborious study have never enabled them 
to see. 

In the selection of quotable extracts, the 
discussions of Judge Bleckley present an 
embarrassment of riches. The description 
of the lawyer who was cut off at twelve 
o'clock Saturday night with an undelivered 
speech has become familiar to the profes- 
sion, through Mr. Snyder’s book, “ Great 
Decisions by Great Judges.” 

From a single volume of the Georgia Re- 
ports nearly all the following have been 
culled : — 

“In Harriman against First Bryan Baptist 
Church, which involved a breach of contract to 
furnish a steamboat for an excursion for the so- 
ciety, the Judge says: ‘A committeeman on board 


| was threatened with a most profane form of im- 
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“In Kupperman against McGehee, he says: 
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‘* In Nussbaum against Heilbron, a son carried 
on business in the name of his father, because he 
felt that his own name was under a mercantile 
cloud. As Judge Bleckley expresses it: ‘ Accord- 
ing to the charges of the bill, the father had no 
capital and the son no character. The man with- 
out character carried on business in the name and 
upon the credit of the man without capital.’ ” 


“In Dee against Porter we find the following : 
‘It not infrequently hap- 
pens that a judgment is 
affirmed upon a theory 
of the case which did 
not occur to the court 
that rendered it, or which 
did occur and was ex- 
pressly repudiated. The 
human mind is so con- 
stituted that in many in- 
stances it finds the truth 
when wholly unable to 
find the way that leads 
to it. 

“The pupil of impulse, it 
forced him along, 

His conduct still right, with 

his argument wrong : 

Still aiming at honor, yet 

fearing to roam, 


The coachman was tipsy, 
the chariot drove home.” 


“In Forrester against 
State, the defendant un- 
dertook to evade the law 
against retailing intoxi- 
cating liquors without a 
license, by having his 
cook sell them in the kitchen. ‘In the defendant's 
kitchen, by his servant, in his presence, and with 
his co-operation, through the responses, “Go to 
Mary” and “ Give the money to Mary,” the traffic 
was carried on. There is little doubt that the de- 
fendant was the deity of this rude shrine, and that 
Mary was only the ministering priestess. But if 
she was the divinity, and he her attending spirit to 
warn thirsty devotees where to drink, and at whose 
feet to lay their tribute, he is amenable to the 
State as the promoter of forbidden libations. 
Whether in these usurped rites he was serving Mary 
or Mary him, may make a difference with the gods 
and goddesses, but makes none with men.’ ” 

10 





ALEXANDER M. SPEER. 


“In Lester against Lester, the question was 
about attaching a husband for contempt in refusing 
to pay alimony. ‘This is what the Judge thought 
about it: ‘If a man, though having health, will not 
work for the support of his wife and minor chil- 
dren, a court cannot assume direct control of his 
will and muscle and compel him to labor. To be 
idle (taking the consequences) is one of the privi- 
leges of a freeman, unless he is convicted penally 
of some offence, and put to work as a punish- 
ment. But while a civil 
court cannot order an 
able-bodied man to go to 
work, it can, in a proper 
case for alimony, order 
him to contribute so 
much money, at such and 
such times, to the main- 
tenance of his dependent 
family, and leave him to 
provide the money by 
the free and voluntary 
exercise of his faculties, 
mental and physical, or 
by any other means at 
his command. The at- 
tachment will bring the 
actual resources of the 
respondent to a practical 
and decisive test. Pres- 
sure is a great concen- 
trator and developer of 
force. Under the stress 
of an attachment, even 
the vision of the respon- 
dent himself may be 
cleared and _ brightened, 
so that he will discern 
ways and means which were once hidden from 
him or seen obscurely.’” 


“In speaking of the power of amendment on 
appeal, in Burrus against Moore, he says: ‘ Cura- 
tive measures are not restricted to the early stages 
of a case; our “court physicians” now treat 
chronic disorders as well as acute ones.’” 


“In Dodd against Middleton, the Judge dis- 
sented in the following terms: * If I could be re- 
inforced here by the votes, as I am by the opinions, 
of the Supreme Judicial Court of Massachusetts 
and the Court of Appeals of New York, I could 
easily put my brethren in the minority; but as it 
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is, they are two against one, and I have no option 
but to yield to the force of numbers, — in other 
words, to “the tyranny of majorities.” Though 
twice beaten, I am still strong in the true faith, and 
am ready to suffer for it (moderately) on all proper 
occasions.’ ”” 


“ Courts of final review are bound by the rule of 
stare decisis both as a canon of public good and 
a law of self-preservation ; nevertheless, where a 
grave and palpable error, widely affecting the ad- 
ministration of justice, must either be solemnly sanc- 
tioned or repudiated, the maxim which applies is 
fiat justitia ruat celum.” 


Judge Bleckley has, of course, the defects 
of his qualities. The acute and subtle in- 
tellect will question and doubt, where minds 
of different cast will rest with certitude. 
The result of this highly critical faculty 
caused him great judicial travail, and in 1880 
he broke down under his labors. His let- 
ter of resignation to the Governor was as 
follows :— 

ATLANTA, GA., Jan. 22, 1880. 
His EXCELLENCY, ALFRED H, CoLqQuitr: 

Dear Sir, —I hereby resign the office of Asso- 
ciate Justice of the Supreme Court for the follow- 
ing reasons : — 

First, I am not sufficiently learned in the law to 
be qualified on a large and liberal scale for judicial 
functions. In consequence of this deficiency I 
rarely know how to dispose of difficult cases until 
after a degree of labor which exhausts me in mere 
preparation for deciding. It follows that I am 
generally behind in writing out my opinions. At 
present I am much behind. 

Second, my health threatens to fail unless I 
change my mode of life. 

This resignation is designed to take effect on 
the first day of the approaching February term. 

Very respectfully your obedient, humble servant, 

L. E. BLECKLEY. 


There was universal confidence in the pain- 
ful and unaffected modesty that prompted 
this letter; although in the opinion of the 
bar and the public there was a grim humor 
in it, coming from the one man in the State 
who was pre-eminently the best qualified for 
the bench. 





The Governor’s graceful reply was as 
follows : — 

EXECUTIVE OFFICE, Jan. 26, 1880. 
Judge Locan E. BLECKLEy, Associate Justice Su- 
preme Court, Atlanta, Ga. : 

DEAR Sik, — Your resignation as Associate Jus- 
tice of the Supreme Court of Georgia has been 
received, and I hereby give you official notice of 
its acceptance, to take effect on the first*day of 
the approaching February term. 

Permit me to express regret that you should feel 
it due to yourself to close your official duties and 
retire voluntarily from the high trust you have so 
faithfully discharged. I must beg to dissent from 
your modest estimate of your qualifications, and 
to assure you that I would not feel justified in 
accepting your resignation based alone on that 
ground. The consideration of your health, how- 


| ever, leaves me no alternative. 





With high respect for you personally and offi- 
cially, I am, very respectfully, 
Your obedient servant, 
ALFRED H, COLQuITT. 


The most interesting episode of the resig- 
nation, however, was Judge Bleckley’s poem 
on Rest, which he read on leaving the bench. 
Coming as it did from one who was in a 
state of physical collapse from overwork, its 
recognition of labor as the divine law for 
man was full of bravery and pathos. 


IN THE MATTER OF REST. 


Rest for hand and brow and breast, 
For fingers, heart, and brain ! 

Rest and peace! a long release 
From labor and from pain: 

Pain of doubt, fatigue, despair, — 

Pain of darkness everywhere, 
And seeking light in vain! 


Peace and rest! Are they the best 
For mortals here below? 

Is soft repose from work and woes 
A bliss for men to know ? 

Bliss of time is bliss of toil : 

No bliss but this, from sun and soil, 
Does God permit to grow. 


During Judge Bleckley’s retirement and 
recuperation he had time, between the in- 
tervals of consulting practice to which he 
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sparingly returned, to deliver a number of 
literary addresses. The most remarkable of 


Thought and Emotion,” “ Truth in Conduct,” 
and “ Truth at the Bar.” 
other papers I extract a few paragraphs at 
random. 

“ Energy in goodness is often attended with a 
corresponding energy in well-meant evil. A strik- 
ing instance of this is 
furnished by the history 
of religious persecution. 
Not many centuries ago 
it seems to have been 
one of the most sacred 
duties of a good man to 
burn a better one than 
himself.” 


The following ex- 
tracts from a Com- 
mencement Address 
contain a frank rec- 
ognition of the de- 
moralized state of 
Southern opinion, and 
a courageous asser- 
tion of his own prin- 
ciples : — 


“And I will venture 
to add, at the risk of 
meeting with some dis- 
sent possibly in my au- 
dience, certainly beyond 
it, that there is the same 
reason for rigid honesty 
in politics and public life, in elections and with 
electors and elected, as in ordinary private busi- 
ness or personal conduct. The political devil is 
no more to be fought with fire without terrible 
consequences to the best interest of the com- 
munity, than is the devil of avarice or envy or 
ambition, or any other of the numerous devils 
which infest society.” 


THOMAS J. 


“T speak from a standpoint quite outside of 
politics and party lines, and what I say may be too 
visionary and theoretic for practical working ; but 
ifwe have reached a stage of degeneracy where 
virtue has ceased to be practical, and where vice 





| 


these were a series on Truth, —‘ Truth in 


and fraud are forces of such potency that they can 
be met and resisted only by forces of like kind, I 
think wisdom is already a lost art, that we are on 
the confines of perdition, and that erelong we 


From these and | shall tumble over the wall and be swallowed up in 


the pit.” 


The following paragraphs are selected 
from ‘“ Truth at the Bar,’—an acute and 
metaphysical statement of the philosophy of 

legal procedure : — 


“Some _ meritorious 
cases, indeed many, are 
lost in passing through 
the justice of procedure ; 
but they are all justly lost, 
provided the rules of 
procedure have been cor- 
rectly applied to them. 
That a just debt is un- 
recognized, a just title 
defeated, or a guilty man 
acquitted, is no evidence 
that justice has not been 
done by the court or jury. 
It may be the highest evi- 
dence that justice has 
been done, for it is per- 
fectly just not to enforce 
payment of a just debt, 
not to uphold a just title, 
not to convict a guilty 
man if the debt or the title 
or the guilt be not veri- 
fied. It is unjust to do 
justice by doing injustice. 
A just discovery cannot 
be made by an unjust search. An end not attained 


SIMMONS. 


_ by just means is not attainable at all ; ethically, 


| it is an impossible end. 





Courts cannot do justice 
of substance except by and through justice of pro- 
cedure. They must not reach justice of substance 
by violating justice of procedure. They must real- 
ize both, if they can ; but if either has to fail, it 
must be justice of substance, for without justice of 
procedure courts cannot know, nor be made to 
know, what justice of substance is, or which party 
ought to prevail. As well might a man put out his 
eyes in order to see better, as for a court to stray 
from justice of procedure in ‘order to administer 
justice of substance.” 
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“The problem, How not to tell the truth with- 
out telling a lie, is suggested for solution over and 
oVer again, not only to lawyers, but to physicians, 
bankers, brokers, merchants, mechanics, farmers, 
even perhaps to clergymen, and, it may be, to the 
very ladies. Nothing would simplify intercourse 
for business, pleasure, civility, and ceremony so 
much as to give truth the right of way through 
all human affairs. Those of us who dislike the 
trouble of suppressing, and are skilled in arts of 
evasion, could heartily 
wish this were practica- 
ble; but it is not. It 
would be wiser to grant 
free passage to a cyclone, 
In the use of truth the 
lawyer is eclectic; say, 
if you please, he is eco- 
nomical. But so is every- 
body else, and rightly so. 
A discreet silence is as 
much, and perhaps as 
often, the dictate of vir- 
tue as of interest or 
shame. A man who does 
not know how to keep 
truth in the house knows 
still less how to put it out 
of doors. It would be 
much safer practice to 
disclose nothing than to 
disclose everything. Uni 
versal silence would do 
less harm than universal 
and unlimited communi- 
cation. The world would 
be happier dumb than 
with no power to hush. 


MARK H. 


“The day is no better bestowed than the night, 
And darkness is precious, as well as the light.’ ’ 


’ 


Judge Bleckley does not, like Blackstone, 
take a rose-colored view of the law. Its de- 
lays and its fossils are thus described : — 


“ Those capital prizes of science termed fossils 
are especially odious. They are stigmatized by 
the practical with the very superlatives of aversion 
and contempt. A fossil is lost matter, correspond- 
ing, in physical reprobation, to a lost soul in the 


| 


| 





curse. The law, intensely modern, always leagued 
in sympathy with the present, always devoted to 
the practical, favors no fossils but its own. These 
it cherishes — sometimes too fondly — as priceless 
gems, inherited from ancestral opulence, the hoards 


_ of those grand old legal millionaires, the early 


| 
| 
| 





BLANDFORD. 


sages.” 

“The profession will always number among its 
members some typical lawyers, envoys from the 
past to the present, mes- 
sengers and expounders 
of precedent.” 


“Time is the increas- 
ing factor, the growing 
element of modern life. 
Progress is the realiza- 
tion, in short time, of 
what formerly occupied 
long time. At least this 
is one form of progress, 
and that form with which 
we of the nineteenth cen- 
tury are in immediate con- 
tact, — a century that, if 
measured by results in 
some of the spheres of 
human activity, might 
well count for a thousand 
years. How is it with 
practical remedial juris- 
prudence? Is it up with, 
. oris it behind the age? 
—— Compare it with other 
business, public or pri- 
vate, — with operations 
of the War Department, 


| the Navy, the Treasury, the Post-Office, the In- 


terior; with commerce, manufactures, banking, 
transportation, mining, farming ; with the venera- 
ble and conservative vocations of teaching and 
preaching, — with anything, and what is its rela- 
tive position? The main bulk of the world-work 
is ahead of it. Several branches of that work — 


| for instance, the postal service, general transporta- 


spiritual. Stripped to its essence, it is time pet- | 


rified by malediction, the past preserved by a 


tion, commerce. and manufactures — are so far in 
advance that the law seems to crawl, whilst they 
go on wings.” 


The following discussion of intellectual 
honesty has an autobiographic interest :— 
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“No man on earth knows enough at any given 
hour to qualify him to be a judge of the Supreme 
Court of Georgia. Such, at least, is my opinion. 
I have long since proved that I have never known 
enough at any one time to suffice for the duties 
of a single day. Every day I needed more knowl- 
edge than I had, and every day I acquired more. 
Only by so doing could I meet and discharge the | 
demands made upon me by current business. An 
inventory of my permanent outfit for judicial 
functions would show 
the following particulars : 
First, a clear and impres- 
sive realization of my own 
ignorance, along with an 
alert faculty for distin- 
guishing between what 
I know and what I do 
not know; secondly, a 
fair acquaintance with 
the general principles of 
law ; thirdly, the power 
— partly natural and 
partly acquired — to dis- 
criminate between true 
law and most of the 
counterfeits or imitations 
of it; and fourthly, a 
determination to ascer- 
tain, if possible, the true 
law of each case, at any 
cost of care and labor. 

“With an outfit so 
restricted as this I have 
found it practicable to 
turn off judicial product of 
an average quality, though 
on a few occasions I 
have had to hire help by the day’s work, at an 
expense of more than half my per diem. ‘To thy- 
self be true’ has its first and deepest application 
to the processes of our thinking ; to the discipline, 
scrutiny, and analysis of our thoughts. He who 
is unfair in dealing with his own mind unfits him- 
self for fair dealing with other minds. In conse- 
quence of having committed actual fraud upon 
himself, he attempts to commit constructive fraud 
on all to whom his arguments are addressed. He 
need not mean or intend to deceive, —— for one who 
offers the fruits of self-deception to others, though 
ever so honestly, attempts unwittingly to deceive 
by the very offer; and he does deceive by it if 
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the offer is accepted. The counterfeit coin which 
passes as genuine is none the less counterfeit 
because he who offers and he who takes it both 
believe it to be good money. The great security 
for honest argument is honest thinking. And one 
essential of honesty is accuracy, at least in those 
| minds which are capable of accuracy. Perhaps 
there are some which are incapable of it, but of 
| this I am not certain. 

“It is incumbent upon every mind that thinks 
with a view to argument 
or discussion, whether in 
the field of morals, poli- 
tics, theology, legislation, 
law, or general science, 
to be perpetually on its 
guard against self-decep- 
tion. Only by so doing 
can it shun fraudulent 
negligence, though it may 
not intend to commit 
fraud in fact. As to the 
latter kind of fraud, there 
ought to be no doubt of 
its turpitude. ‘To steal a 
conclusion and profit by 
it to another’s injury 
should be regarded as no 
less forbidden in the court 
of conscience than to steal 
an article of property. 
A larceny committed by 
false logic or florid rheto 
ric, used intentionally to 
mislead, deserves rebuke 
quite as much as would 
a false reckoning in cast- 
ing up an account, and 
thus producing a false balance by design. Fair- 
mindedness, honest thought and its honest utter- 
ance, without the petty pride that too often 
attends exceptional frankness, would, if generally 
prevalent, contribute more than all other forces to 
the discovery and dissemination of truth. I speak 
not of an absent virtue, but of one which has al- 
ways been in the world. It prevails widely, but it 
ought to be universal.” 


The concluding paragraph of the following 
dissertation on “ Doubt” probably expresses 
a state of mind not uncommon in the theo- 
logical ferment of our times: — 
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“Correctness of thought is conformity of 
thought to things, and of thought to thought. 
I have never met any person who believed he 
did not know that which he knew; but nothing 
is more common than for us to think we know 
what we do not. We never mistake our knowl- 
edge for ignorance, except perhaps in extreme 
metaphysics ; but we constantly mistake our igno- 
rance for knowledge. And the remedy for this, 
so far as there is a remedy, is the practice of men- 
tal candor until it becomes a fixed habit, the cul- 
tivation of an intellectual conscience. He whose 
opinions are all convictions is as reckless intel- 





lectually as he is morally whose assertions are all | 


categorical. Conviction has no more right to go 
beyond evidence and just inference than state- 
ment has to go beyond conviction. A man should 
be hardly less careful not to deceive himself in 
thought than he is not to deceive others by ex- 
pression. It is as hurtful to truth to decide when 
we ought to doubt, as to doubt when we ought to 
decide. We should feel no reluctance to confess 
our ignorance always to ourselves, and when cir- 
cumstances call for it to others. The phrase, “I 
don’t know,” honestly and fairly used, humbles us ; 
but when so used, it covers much the larger part 








the objects of knowledge. The so-called contin- 
gent events of to-morrow are at this moment un- 
certain to the whole human race ; but if they are 
known to God, they have certainty relatively to 
him. He never doubts. Whether we will or not, 
we must live with uncertainty and die with it. 
Relatively to us it extends over a part of truth as 
surely as certainty does over another part. To 
doubt too much is to carry over by self-deception 
the certain into the uncertain ; to doubt too little 
is to carry over by self-deception the uncertain 
into the certain. Not to do either should be a 
matter of solicitude with every lover of truth. The 
repose of conviction is very desirable and very 
seductive. To doubt is never pleasant, often 
painful, sometimes agonizing. And in so far as 
this prompts to inquiry and urges us to decision, 
it is very useful ; but when it induces us to decide 


| without inquiry or evidence, or without the proper 





of truth. We should use it honestly and fairly, | 
| sibly, rationally, and with absolute fidelity to truth, 


both to ourselves and others; always, however, 
remembering that we are not to deny, even in 
thought, the existence of a thing because we do 
not know of its existence. It is the lack of such 
knowledge that constitutes ignorance. This lack 
is the very stuff of which ignorance is made. If 
we knew all existences, taking the term as includ- 
ing both the actual and the potential, we should 
know everything, for there is nothing else to know. 
We have no more warrant for dogmatizing at ran- 
dom negatively than affirmatively. The forms of 
language force us very often to be dogmatic in 
expression, but this does not oblige us to be dog- 
matic in thought. If we attempted to communi 
cate in discourse all the qualifications and all the 
shades and degrees of qualification that we realize, 
or ought to realize, in thinking, we should only 
perplex or mislead our hearers. It has been re- 
marked that no one ever means precisely what he 
says, for no one ever says precisely what he means. 
Doubt is a state of mind proper to any high de- 
gree of uncertainty. It is a question whether any- 
thing is uncertain in and of itself, —- whether all 


contingency is not in knowledge, none of it in 





use of them, the result is like declaring victory 
before fighting the battle. If we were so consti- 
tuted that we could not doubt, what security 
would there be for truth? What could more 
cripple the mind than to deprive it either of the 
power of doubting or the power of believing? ‘To 
face frankly and fairly the terrors of uncertainty 
requires courage. Indeed, to think at all, respon- 


upon many subjects requires the highest degree 
of courage. It is easier, perhaps, to stand before 
a loaded cannon and see the match applied, than 
to adopt a conclusion utterly destructive to past 
convictions long cherished, and to the authority 
upon which they rested, in a matter of vital.inter- 
est and of personal concern.” 


In 1887, on the death of Chief-Justice 
Jackson, Judge Bleckley returned to the 
bench as his successor. Since that time he 
has done continuous work ;_ but having found 
that the body is not an_ indestructible 
machine, he works with more regard for 
physical limitations. He has given much 
attention to the matter of reducing the 
unnecessary work of the court. An Act 
of the Legislature was recently passed, 
which allows the plaintiff in error to specify 
in his bill of exceptions only such parts of 
the record in the court below as bear upon 
the exceptions. The opposite party may 
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specify others, if he thinks other portions 
necessary. This gets rid of much chaff in 
every case, and saves expense to the parties. 
It is understood that this measure originated 
with the court. 

Judge Bleckley is the author of a very 
useful device to secure a fair statement of 
the case at the outset of the argument. A 
rule of court requires the Reporter of the 
court to prepare an abstract or statement 
of each case, either party having leave to 
suggest additions or corrections. 

Judge Bleckley’s disclaimer of learning, 
“lay or legal,” is of a piece with his reason 
for resignation in 1880. His point of view 
is the pinnacle which not many so-called 
learned men ever reach, — the knowledge of 
the extent of the domain of ignorance. He 
is one of the few men in Georgia who could 
hold his own in a discussion of German met- 
aphysics. But this is one of many diver- 
sions which he has resolutely denied himself 
in a stern devotion to the law, —a devotion 
which he so well described, because drawn 
from his own experience, in the beautiful trib- 
ute to Justice Hall, and to which he refers, 
both in earnest and in jest, in his “ Letter 








to Posterity,” published elsewhere in this 
number. What form of self-denial is at once 
so bitter and heroic as that of the intellectual 
man who, with capacity and desire to “take 
all knowledge for his province,” calls back 
his faculties from the universe of thought, 
study, and speculation which they seem cre- 
ated to explore, and concentrates them on 
a single line of human activity, because, 
forsooth, the mind is “chained to a body of 
death,” and the butcher’s bill must be paid, 
and good work on the one task in hand 
requires the sacrifice ? 

The high reward of such a sacrifice — the 
thought which reconciles the man of genius 
with the word of bar and bench — has never 
been so aptly expressed as by Judge Oliver 
Wendell Holmes, — “ the subtle rapture of a 
postponed power;” ‘the intoxicating au- 
thority which controls the future from within 
by shaping the thoughts and speech of a 
later time; ”’ “‘such men are to be honored, 
not by regiments moving with high heads to 
martial music, but by a few others, lonely 
as themselves, walking apart in meditative 
silence, and dreaming in their turn the dream 
of spiritual reign.” 
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IN THE PROBATE REGISTRY. 


N a very dark and dreary, 
Grim and suicidal room, 
Stands a lawyer weak and weary, 
Like a spectre from the tomb. 


Round about on shelves are numbered 
Wills that iong ago were made; 
Like their makers long they ’ve slumbered 


In the places where they're laid. 


Yet the lawyer on is reading, 
With a very anxious look, — 

It appears as if he’s feeding 
On the dirty, musty book. 


For he on its greasy pages 
Great attention does bestow; 
What’s the theme that him engages, 
You, no doubt, would like to know. 


Ah! he loves a maiden madly, 
But he won't propose until 
Very rev'rently and sadly 
He has read her father’s will. 
Lays of a Lazy Lawyer. 
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TYRREL’S CASE AND MODERN TRUSTS. 


By Pror. James B. Ames. 


. HE strange doctrine of Tyrrel’s case.” ! 

“The object of the legislature ap- 
pears to have been the annihilation of the 
common-law use. The courts, by a strained 
construction of the statute, preserved its vir- 
tual existence.” “Perhaps, however, there 
is not another instance in the books in which 
the intention of an act of Parliament has 
been so little attended to.”® “This doctrine 
must have surprised every one who was not 
sufficiently learned to have lost his common- 
sense.” * Such are a few of the many criti- 
cisms passed upon the common-law judges 
who decided, in 1557, that a use upon a use 
was void, and therefore not executed by the 
Statute of Uses. It has, indeed, come to be 
common learning that this decision in Tyr- 
rel’s case was due to “the absurd narrowness 
of the courts of Jaw;” that the liberality of 
the Chancellor at once corrected the error of 
the judges by supporting the second use as 
a trust ; and “ by this means a statute made 
upon great consideration, introduced in a 
solemn and pompous manner, has had no 
other effect than to add at most three words 
to a conveyance.” ® 

This common opinion finds, nevertheless, 
no support in the old books. On the con- 
trary, they show that the doctrine of Tyrrel’s 
case was older than the Statute of Uses, — 
presumably, therefore, a chancery doctrine, 
—and that the statute so far accomplished 
its purpose, that for a century there was no 
such thing as the separate existence in any 
form of the equitable use in land. 

The first of these propositions is proved 
by a case of the year 1532, four years before 
the Statute of Uses, in which it was agreed 

1 Digby, Prop. (2 ed.) 291. 2 Cornish, Uses, 41, 42. 

® Sugden, Gilbert, Uses, 347, n. 1. 

* Williams, Real Prop. (13 ed.) 162. 

5 Hopkins v. Hopkins, t Atk. 591, fer Lord Hardwicke. 
See also Leake, Prop. 125; 1 Hayes, Convey. (5 ed.) 52; 
1 Sanders, Uses (2 ed.), 200; 1 Cruise, Dig. (4 ed.) 381; 
2 Blackstone, Com. 335; 1 Spence, Eq. Jur. 4go. 

It 





by the Court of Common Bench that “ where 
a rent is reserved, there, though a use be 
expressed to the use of the donor or lessor, 
yet this is a consideration that the donee or 
lessee shall have it for his own use; and the 
same law where a man sells his land for 
420 by indenture, and executes an estate to 
his own use; this is a void limitation of the 
use; for the law, by the consideration of 
money, makes the land to be in the vendee.” ! 
Neither here nor in Benloe’s report of Tyr- 
rel’s Case? is the reason for the invalidity 
of the second use fully stated. Nor does 
Dyer’s reason, “because an use cannot be 
ingendered of an use,”’® enlighten the reader. 
But in Anderson's report we are told that 
“the bargain for money implies thereby a use, 
and the limitation of the other use is merely 
contrary.” * And in another case in the 
same volume the explanation is even more 
explicit: “The use is utterly void because 
by the sale for money the use appears ; and 
to limit another (although the second use 
appear by deed) is merely repugnant to the 
first use, and they cannot stand together.” ® 

1 Br. Ab. Feff. al Uses, 40; Gilb. Uses, 161 accord. 

2 Benl: (ed. 1669) 61. 

3 Dy. 155, pl. 20. 4 1 And. 37, pl. 96. 

5 1 And. 313. See also 2 And. 136, and Daw v. New- 
borough Comyn, 423: “ For the use is only a liberty to take 
the profits, but two cannot severally take the profits of the 
same land, therefore there cannot be an use upon an use.” 

This notion of repugnancy explains also why, in the 
case of a conveyance to A, to the use of A, to the use of 
B, the statute does not operate at alk The statute applies 
only to the Chancery use, which necessarily implies a re- 
lation between two persons. But A’s use in the case put 
is obviously not such a use, and therefore not executed. 
The words “to the use of A”’ mean no more than for the 
benefit of A. But it is none the less a contradiction in 
terms to say in the same breath that the conveyance is for 
the benefit of A and for the use of B. B’s repugnant use 
is therefore not executed by the statute. Anon. Moore, 
45, pl. 138; Whetstone rv. Bury, 2 P. Wms. 146; Atty.- 
Gen. v. Scott, Talb. 138; Doe v. Passingham, 6 B. & C. 305. 
The opinion of Sugden to the contrary in his ‘Treatise on 
Powers (7 ed.), 163-165, is vigorously and justly criticised 
by Prof. James Parsons in his “ Essays on Legal Topics,” 
98. 
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The second use being then a nullity, both 
before and after the Statute of Uses, that 
statute could not execute it, and the common- 
law judges are not justly open to criticism 
for so deciding. 

Nor is there any evidence that the second 
use received any recognition in Chancery be- 
fore the time of Charles I. Neither Bacon 
nor Coke intimates in his writings that a 
use upon a use might be upheld as a trust. 
Nor is there any such suggestion in the cases 
which assert the doctrine of Tyrrel’s Case.! 
There is, on the other hand, positive evidence 
to the contrary. Thus, in Crompton, Courts :? 
“A man for £40 bargains land toa stranger, 
and the intent was that it should be to 
the use of the bargainor, and he in this 
court [Chancery] exhibits his bill here, and 
he cannot be aided here against the feoffment 
[Bargain and sale?] which has a considera- 
tion in itself, as Harper, Justice, vouched 
the case.” Harper was judge from 1567 to 
1577. 

As the modern passive trust, growing out 
of the use upon a.use, is in substance the same 
thing as the ancient use, it would seem to be 
forfeitable under the Stat. 33 Henry VIII. c. 
20, § 2, by which “uses” are forfeited for trea- 
son. Lord Hale was of this opinion, which is 
followed by Mr. Lewin and other writers. But 
it was agreed by the judges about the year 
1595 that no use could be forfeited at that day 
except the use of a chattel or lease, “for all 
uses of freehold are, by Stat. 27 Henry VIII., 
executed in possession, so no use to be for- 
feited.”*? There is also a dictum of the Court 
of Exchequer of the year 1618, based upon a 
decision five years before, that a trust of a 
freehold was not forfeitable under the Stat. 
33 Henry VIII. Lord Hale and Mr. Lewin 

1 Br. Ab. Feff. al Uses, pl. 54: Anon. Moore, 45, pl. 138; 
Dillon v. Freine, Poph. 81; Stoneley z. Bracebridge, 1 
Leon. 6; Read v. Nash, 1 Leon. 148; Girland v. Sharp, 
Cro. El. 382; Hore v. Dix, 1 Sid. 26; Tippin v. Cosin, 
Carth. 273. 

2 f.54,a; Cary, 19s C., where the reporter adds: “ And 
such a consideration in an indenture of bargain and sale 
seemeth not to be examinable, except fraud be objected, 


because it is an estoppel.” 
% 1 And. 294. 





find great difficulty in understanding these 
opinions.! If, however, the modern passive 
trust was not known at the time of these 
opinions, the difficulty disappears; for the 
freehold trust referred to must then have 
been a special or active trust, which was 
always distinct from a use,? and therefore 
neither executed as such by the Statute of 
Uses nor forfeitable by Stat. 33 Henry VIII. 
In Finch’s Case,® in Chancery, it was re- 
solved, in 1600, by the two Chief-Justices, 
Chief-Baron, and divers other justices, that 
“if a man make a conveyance, and ex- 
presse an use, the party himself or his heirs 
shall not be received to averre a secret trust, 
other than the expresse limitation of the use, 
unless such trust or confidence doe appear 
in writing, or otherwise declared by some 
apparent matter.” But the trust here re- 
ferred to was probably the special or active 
trust, and not the passive trust. The prob- 
ability becomes nearly a certainty in the 
light of the remark of Walter, arguendo, 
twenty years later, in Reynell v. Peacock. 
“ A bargain and sale and demise may be upon 
a secret trust, but not upon a use.” And 
the case of Holloway v. Pollard® is almost 
a demonstration that the modern passive 
trust was not established in 1605. This was 
a case in Chancery before Lord Chancellor 
Ellesmere, and the defendant failed because 
his claim was nothing but a use upon a use. 
Mr. Spence and Mr. Digby cite the fol- 
lowing remark of Coke in Foord v. Hoskins,® 
as showing that Chancery had taken juris- 
diction of the use upon a use as early as 
1615: “If cestuy que use desires the feoffees 
to make an estate over and they so to do 
refuse, for this refusal an action on the case 
lieth not, because for this he hath his proper 
remedy by a subpcena in Chancery.” “It 
seems,” says Mr. Digby, “that this could 


1 Lewin, Trusts (8 ed.), 819. 

2 Bacon, Stat. of Uses (Rowe’s ed.), 8,9, 30; 1 Sanders, 
Uses (5 ed.), 2, 3; 1 Rep. 139 5, 140 a. 

3 Fourth Inst. 86. 

4 2 Rolle, R. 105. See also Crompton, Courts, 58, 59. 

5 Moore, 761, pl. 1054. 

6 2 Bulst. 336, 337. 
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only apply to a use upon a use.”! But if the 
cestuy que use here referred to were the 
second cestuy, he would not proceed against 
the feoffees, for the Statute of Uses would 
have already transferred the legal estate from 
them to the first cestuy. It would seem that 
Coke was merely referring to the old and 
familiar relation of cestuy gue use and feoffces 
to use as an analogy for the case before him, 
which was an action on the case by a copy- 
holder against the lord for not admitting 
him. 
The earliest reported instance in which a 
use upon a use was supported as a trust 
seems to have been Sambach v. Dalton, in 
1634, thus briefly reported in Tothill:? “ Be- 
cause one use cannot be raised out of an- 
other, yet ordered, and the defendant ordered 
to passe according to the intent.” The con- 
veyance in this case was probably gratuitous. 
For in the “Compleat Attorney,” published 
in 1666, this distinction is taken: “If I, 
without any consideration, bargain and sell 
my land by indenture, to one and his heirs, 
to the use of another and his heirs (which is 
a use upon a use), it seems the court will 
order this. But if it was in consideration 
of money by him paid, here (it seems) the 
express use is void, both in law and equity.” 8 
On the next page of the same book the facts 
of Tyrrel’s Case are summarized with this 
addition: “Nor is there, as it seems, any 
relief for her [the second cestuy gue use] in 


this court in a way of equity, because of the _ 


consideration paid; but if there was no 
consideration, on the contrary, Tothill, 188.” 
As late as 1668, in Ash v. Gallen, a Chan- 


1 Digby, Prop. (3 ed.), 328. See 1 Spence, Eq. Jur. 
49I. 

2 Page 188; Shep. Touch. 507 s. c. 

3 Page 265. Compare also pages 507 and 510 of Shep. 
Touch. 

* 3 Ch Ca. see. 





cery case, it was thought to be a debatable 
question whether on a bargain and sale for 
money to A to the use of B, a trust would 
arise for B. Even in the eighteenth cen- 
tury, nearly two hundred years, that is, 
after the Statute of Uses, Chief-Baron Gil- 
bert states the general rule that a bargain 
and sale to A to the use of B gives Ba chan- 
cery trust with this qualification: ‘* Quere 
tamen, if the consideration moves from 
A? 

In the light of the preceding authorities, 
Lord Hardwicke’s oft quoted remark that the 
Statute of Uses had no other effect than to 
add three words to a conveyance must be 
admitted to be misleading. Lord Hardwicke 
himself, some thirty years afterwards, in 
Buckinghamshire v. Drury,? put the ‘matter 
much more justly: “As property stood at 
the time of the statute, personal estate was 
of little or trifling value; copyholds had 
hardly then acquired their full strength, trusts 
of estates in land did not arise till many 
years after (I wonder how they ever hap- 
pened to doso).” The modern passive trust 
seems to have arisen for substantially the 
same reasons which gave rise to the ancient 
use. The spectacle of one retaining for 
himself a legal title, which he had received 
on the faith that he would hold it for the 
benefit of another, was so shocking to the 
sense of natural justice that the Chancellor 
at length compelled the faithless legal owner 
to perform his agreement. 


1 Gilbert, Uses, 162. But in 1700 the limitation of a 
use upon a use seems to have been one of the regular 
modes of creating a trust. Symson v. Turner, 1 Eq. Ab. 
383. The novelty of the doctrine is indicated, however, 
by the fact that, even in 1715; in Daw v. Newborough, 
Comyn. 242, the court, after saying that the case was one of 
a use upon a use, which was not allowed by the rules 
of law, thought it worth while to add: “But it is now 
allowed by way of trust in a court of equity.” 

2 2 Eden, 65. 
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SOME MISSOURI ‘“ YARNS.” 


By Hon. WitiiamM A. Woop. 


OUNTRY lawyers in Missouri have al- 
ways been wont to congregate of even- 
ings during the session of Circuit Courts, 
either in the office of some popular member 
of the bar, or in the favorite tavern’s parlor, 
which the ladies usually abandoned to them 
at “‘court time,” and relate amusing “ yarns” 
of the profession. The joke often pointed 
toward certain present members of the com- 
pany, who generally bore the martyrdom in 
good humor; in earlier times ordering the 
“toddy” from the hotel bar, but modernly 
confining themselves to the milder stimu- 
lant, — cigars. The following are a few ot 
the “ yarns” the writer remembers either to 
have heard on such occasions, or to have 
personally observed ; some of them, at least, 
are founded upon actual occurrences. The 
subjects of some of them are among the 
most profound jurists and_ skilful practi- 
tioners of Missouri’s brilliant bar; and the 
stories are here told in the kindliest spirit, 
with the belief that if any who happen to be 
“hit” recognize themselves, they will “ save 
no exceptions,” knowing that the intention 
herein is to cheer some overworked and 
weary brother of the bench or bar. 


In the early settlement of Missouri the 
leading bar for the Northwest resided at 
what is now called Old Sparta, in Buchanan 
County. Here Gov. Willard P. Hall, Chief- 
Justice Henry M. Vories, and Attorney-Gen- 
eral James B, Gardenhire began the practice 
in about 1840. One of the three about that 
time tried a case in what is now Gentry 
County, involving the levying upon and sell- 
ing of property which was by statute exempt 
from execution. The property sold consisted 
of some stands of honey-bees in old-fash- 
ioned log gums. The attorney introduced 
his proof, and read to the jury that part of 


5. 





the then statute which held exempt from 
execution “to the head of a family working 
animals to the value of $150,” being in- 
tended to cover oxen, which were the prin- 
cipal working animals of that day, as well as 
horses and mules. ‘“ Now, gentlemen of the 
jury,” said he for the plaintiff, “1 have proved 
that these bees were worth less than $150, 
and I will leave it for you to say what is 
a more working animal than a bee.” His 
opponent could not break the force of this 
argument, and the future Chief-Justice won 
his case. 


In Platte County, Missouri, in an early 
day, an old Tennessean was made justice of 
the peace. A leading attorney of that sec- 
tion, who was later on prominent in national 
councils, in trying a case before him had oc- 
casion to refer to a law but recently enacted 
by the Legislature, and brought along a copy 
of the Session Acts,—in that day a very 
insignificant volume. He read the Act in 
question to the justice, who listened pa- 
tiently ; and when the attorney ceased 
reading, relieved his mouth of an accumu- 
lation of tobacco-juice, and said, — 

“ Mister , whut war thet thar letle 
book you-uns wus re’din’ outen?” 

“That, sir,” said the attorney, “is the 
Statutes of Missouri.” 

“You-uns cain’t pull the wool over we- 
uns no sech way, Square,” said his honor; 
“thet thar letle book ain’t no bigger’n a 
Tennysee almernack. I ’cides the case ag’in 
you-uns, Square ; and if you-uns ’spects to 
plee in this hayer cote ag’in, you-uns ’Il hev 
to go ’ith we-uns over ‘long o’ the still-house, 
and treat to the licker.” 

The defeated attorney good-naturedly 
“treated to the licker,” in the hope of 
getting a better hearing next time. 
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Early in the seventies, just before Judge 
C of Missouri retired from the bench, 
Colonel , a very ostentatious lawyer, 
afterwards a Missouri Congressman, was try- 
ing a case to a jury, Judge C presiding. 
Colonel objected to the admission of 
certain evidence; but Judge C , refusing 
to allow him to argue the question in the 
presence of the jury, overruled his objection. 
Colonel , who is a very large, tall man, 
rose to his full height, assumed an air of 
injured dignity, and said, — 

“Your honor, I want to know if after 
practising at the bar for nearly a quarter 
of a century I am a jackass.” 

The court mildly surveyed the angry bar- 
rister over his iron-rimmed spectacles, and 
replied, — 

“Mr. , that is a question of fact for 
the jury; the court will not pass on it. 
Take your seat, sir.” 























The late Judge L of St. Louis, a pro- 
found lawyer, was particular to eccentricity 
in the care of his splendid library. An emi- 
nent attorney residing in a country district re- 
cently related to me an anecdote of his pecu- 
liarity in this respect. The attorney wanted 
to use a certain text-book in a case on trial 
in a county-seat not far from St. Louis. Not 
having time to get it from the publishers, 
and knowing that Judge L had a copy, 
he telegraphed him for the loan of it. The 
book came promptly by express, and with it 
a printed slip, the price of the book filled in 
with a pen, reading about as follows: ‘“ This 
book cost me $—. Do not damage it, or 
break or turn down the corners of leaves, or 
mark same; if you do, keep the book and 
remit me the price stated.” The attorney 
read the slip, left it on his desk, and car- 
ried the book to the court-room where he was 
engaged in the trial. During the progress 
of the trial opposing counsel got hold of the 
book, and marked and turned down the cor- 
ners of several leaves where he desired to 
refer in his argument. After the case was 
through, the attorney who borrowed the book, 

















forgetting the injunction of Judge L ’s 
slip, returned it tohim. Ina few days he was 
surprised to again receive the volume by ex- 
press, together with a letter from Judge 
L——,, saying: “ You have marked and turned 
down several leaves in the book I loaned you ; 
keep it and send me the publisher's price, 
which is $—.” The attorney kept the vol- 
ume, remitted Judge L—— its price, and tells 
his experience as a lesson to members of the 
bar who carelessly mark and mar law-books. 





The following is supposed to be a joke 
manufactured by one Supreme Judge at the 
expense of another; but I am told there is 
no real foundation for the “ yarn.” 

Some years ago old Bill lived in Jef- 
ferson City, and made a precarious living 
by trading horses, and playing an occasional 
game of “sledge” with a railroad or steam- 
boat hand. 

One of the Associate Justices of the Su- 
preme Court, a dignified six-footer, kept 
bachelor lodgings near the Capitol grounds. 
Old Bill, on some tryst or other, was seen 
late at night on two or three occasions near 
these lodgings apparently waiting for some 
one. The Associate Justice spied him, and 
the unaccountable notion seized him that 
Bill was waiting around to do him harm. 
He astonished his associates, who consid- 
ered him a brave man, by telling them of his 
fears. The Chief-Justice was a small man, 
with twinkling black eyes, and very fond of 
a joke. Late one evening he met Bill, and 
the idea struck him of having some fun at 
the expense of his big associate; so he 
said to Bill, — 

“ Bill, you trade horses some. Judge 
wants a good saddle-horse, gentle but pretty 
brisk. Do you know of one that will suit 
him?” 

“T think I do,” said Bill, willing to make 
a few dollars by the trade. 

“Well,” said the Chief-Justice, “let’s go 
over to his rooms and see him.” 

When they reached the Associate Jus- 
tice’s lodging, which was on a ground-floor, 
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the Chief-Justice fell behind and a little to 
one side, and told Bill to knock on the door. 
Bill rapped, and the Associate Justice opened 
the door, and peering out into the dusk, 
saw Bill, his imagined enemy, standing in 
silence looking at him in his peculiar way. 
He threw up his hands and fell backward in 
a swoon from fright. The Chief-Justice, in- 
stead of enjoying his joke, had to go to work 
in disgust to resuscitate his frightened brother 
and calm his fears. It is needless to say 
the Associate Justice never liked the Chief- 
Justice after he got “ onto” the joke. 


A former Chief-Justice of Missouri was 
very dark-skinned, always wore a browned 
and foxy old silk hat, and during his vaca- 
tions professed to be quite a farmer. Some 
of the irreverent alleged that he captured 
the rural vote in this way. On a hot August 
day the judge with a team and breaking- 
plough was essaying to turn over a piece of 
stubble near his residence, wearing a suit of 
old clothes, but keeping on his favorite old 
silk tile. A couple of farmers who seldom 
came to the county-seat passed along the high- 
way, and one of them failed to recognize the 
Chief-Justice in his husbandman’s garb, but 
knew he resided there. When they were 
well opposite him, the farmer in question, 
pointing to the judge and speaking so he 
could hear him, innocently remarked to his 
companion, “ Say, Bill, if I was Judge ’ 
I'll be d———d if I’d allow that durned nigger 
to plough with a plug hat on.” The joke 
was so good the judge told it on himself at 
the next session of the court. 





One of the brightest corporation lawyers 
formerly of Missouri’s Bar relates the follow- 
ing on himself. He was living in a country 
town, had just married, and was beginning 
to win fame and practice, but sometimes 
with a few boon companions he would en- 
gage ina game of “draw poker” at a few 
cents “‘ ante,” to make it interesting. Some 
“black sheep,’ who probably thought he 
had been too well “ fleeced,” gave the game 





away to the grand jury, and they were all 
indicted. The weekly paper published the 
docket just before court, as is the custom ; 
and E , without thinking of his own case, 
carried it home to his young wife. She in 
looking over the paper discovered on the 








docket ‘“‘ State of Missouri vs. E , and 
exclaimed, much frightened, ‘‘ My dear, what 
in the world does this mean?” E : 





with a characteristic readiness, by which he 
often saved a weak case, glanced at the 
paper unconcernedly and said, “Oh, that’s 
nothing, dear ; they have to have so many 
State cases before court can run; and as 
there were not enough for this term, I told 
the clerk to put one down against me.” 


Will. J. Knott, the lawyer editor of the 
“ Hannibal Journal,” furnishes the data for 
the following: Popular Ed Silver of Jefferson 
City, one of the ablest lawyers in the State, 
and some years ago rightly called by the 
ladies “ that handsome young private secre- 
tary of Governor Hardin’s,” is still a bachelor, 
though not an “old” one, and is very much 
attached (his friends think needlessly so) to 
a frowsy-looking dog he owns, called “ Boze.” 

Ed says he is a bird-dog ; but he has never 
been known to either “ set” or “stand” any- 
thing wearing feathers. Ed excuses him on 
this point, because he says his pressing pro- 
fessional duties have prevented him giving 
Boze a proper education. - 

Some months ago Ed took Will Zevely, 
the State law librarian, out in his buggy one 
afternoon to rehearse one of his speeches to 
him and get his opinion of it. They were ac- 
companied, as usual, by Boze, who followed 
at the rear of the vehicle when they started. 

Ascending the long hill west of the capital 
city, Ed suddenly discovered that Boze 
was missing ! 

“ Say, Zev,” said he, “durn me if I don’t 
believe somebody's stole Boze.” 

They both stood up in the buggy and sur- 
veyed the country, including the bold and 
beautiful bluffs on the Callaway side of the 
river, for at least a mile and a half in every 
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direction. Then Ed turned the outfit round, 
drove down the hill, and they made a thor- 
ough search of Goose Creek bottom. Still 
no Boze could be found. 

Zevely, to assuage his friend’s grief, sug- 
gested that as it was a very hot day, Boze 
might have grown weary of the long trot 
and concluded to go back home. 

Ed sadly and solemnly responded that he 
had never known Boze to do such a thing 
before. 

“T fear, Zev,” said he, “that the worst has 
happened to him, and I shall never again 
hear his sweet, peculiar howl at night. I am 
sorry I ever scolded him for fondling my 
Sunday clothes with his dirty paws.” 

At this juncture they met a “ wayfaring 


” 


man” in the person of a small negro boy. 





“Say, boy,” said Ed, “have you seen any- 
thing of a yellow dog with white spots on 
his neck and shoulders around here ?” 

“A yaller dawg wid white spots on him?” 
responded the little African, with what Ze- 
vely thought was a peculiar twinkle in his 
eyes. 

“Yes,” said Ed, “I'll give you a great big 
dollar if you’ll find him for me.” 

The boy grinned and said, “ Mister, mebby 
that ’s yer dawg under the buggy thar ?” 

Sure enough it was. In fact, Boze had 
been trotting along under the buggy all the 
while, to get protection from the hot sun’s 
rays. Ed paid the dollar, and made Zevely 
promise not to tell the story “ up town ;” but 
it got out, and its divulgence lies between 
Boze and the little negro. 





LONDON LEGAL LETTER. 


LonpoNn, Jan. 5, 1892. 
S I write, the Christmas recess draws to a 


| name I suggested, is, so far as one can judge, the 


close. St. Thomas’s Day, December 21, 


saw the last of the Michzlmas Sittings for 1891 ; 


we resume our labors, some of us only our pa- | 
| the Central Criminal Court; moreover, at State 
For six days the metropolis was enveloped in an | 


tient vigils, on the 11th of January, 1892. 


impenetrable fog. Night and day it held its grip ; 
only now and then did the banished light avail to 
produce the aspect of a dim dawn. ‘Traffic was 
sometimes almost entirely suspended ; dealers in 
Christmas wares found that the hope of their gains 
was gone, and those whose business or public 
duty did not compel them to stir abroad crouched 
within doors by the hearth, as though a plague 
were in the streets. ‘The atmospheric spectre did 
its worst on Christmas Eve and Christmas Day ; 
for so. dense was the darkness that but few invited 
guests were able to present themselves at the Yule- 
tide feasts to which they were bidden. 

Since the court rose, the city has lost by death 
its principal legal dignitary, Sir Thomas Chambers, 
the Recorder. In my September letter I referred 
to the rumors then afloat as to his probable re- 
tirement and possible successor. Sir William Ma- 
riott, Q.C., the Judge Advocate-General, whose 


most likely nomination. The position is one held 
in high repute ; its holder is not only Chief-Judge 
of the Lord Mayor’s Court, but tries prisoners 
regularly at the Old Bailey as a Comnnissioner of 


ceremonies, in which the corporation participates, 
he is their official mouthpiece. 

The wills of some great lawyers have recently 
been proved, — the late Baron Huddlestone’s for 
£,64.579 ; that of Mr. Charles Freshfield, the cele- 
brated solicitor, for an amount exceeding a quar- 
ter of a million. The wills of lawyers are oftener 
than not great surprises, — men who have: been 
credited with vast fortunes, and who had certainly 
earned immense sums, leaving a comparatively 
moderate pile, and vice versa. It was expected 
that Baron Huddlestone would leave a far larger 
fortune ; but, I think, without sufficient reason. 
In his day he no doubt enjoyed a very large prac- 
tice; but it was not of the sort which implies 
habitually great fees. Mr. Justice Hawkins, still 
happily spared to us, is reputed to have taken 
more money away with him from the bar, when 
he became a judge, than any man of his genera- 
tion. Charles Freshfield was of the firm of Fresh- 
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field & Williams, who probably enjoy the greatest 


solicitor’s business in Great Britain. ‘They boast, 
and not without reason, that the young counsel 


whom they dower with their support inevitably | 
reaches the bench; of course it is a very limited | 
and select class of counsel, young or old, who can 


number Messrs. Freshfield & Williams as clients. 
The Hon. George Denman, senior judge of the 
Queen’s Bench, has been figuring of late as the 
justus et tenax propositi vir. Personally one of 
the handsomest of the English judges, he owes 
much of the ease with which he bears the strain 
of age to the athletic exercises of his youth. 
though he wearied his mind at Cambridge to the 
extent of becoming senior classic, he corroborated 











whom he might detect in the act of making draw- 
ings. ‘The rato decidendi is rather obscure ; it 
may have been that to Mr. Justice Denman it 
seemed profane for a mind devoted to his own 
high profession to dally with the transient arts of 
the casual limner. Whatever the judge’s motives 
may have been, he made it clear that his resolu- 


| tion was not second to that of the Horatian hero. 


Al- | 


his doughty frame by rowing in the University | 
boat, wherein, manfully striving, he attained unto | 


honor, albeit the post he held in that academic 
craft I cannot more precisely affirm, by reason of 
my inexpertness in navigation. 
Englishman, then, who a few weeks ago tried the 


It was this typical | 
| journalism is proud to own him as its head. A very 


| 


most romantic case heard for several years in our | 


tribunals, known here as “ The Great Pearl Case.” 
As is common on such occasions, the pen of the 
ready artist was busy in transferring to paper ap- 
proximate likenesses of witnesses and other per- 
sonages whose features might be supposed to 
interest the public. A certain junior counsel was 
thus engaged, when of a sudden the artistic occu- 
pation of his faculties seemed to strike the august 
judge as a signal impropriety; he ordered the 


trembling sketcher to desist on pain of instant | 


expulsion from court should he persist in his fri- 
volity, — and the judge further intimated that he 
would at once order out of court any counsel 


We are rebuilding old London as fast as ever 
we can. A long stretch of hoary tenements is 
being dismantled in Chancery Lane, with a view 
to the erection of some imposing piles. The 
principal fault of most of our new public buildings 
is the excessive height to which they are run up; 
from some points of view an imposing effect is in 
this way secured, but one feels that there is a limit 
to everything. 

The January number of the “ Law Quarterly Re- 
view ” contains, as frontispiece, an admirable like- 
ness of the editor, Sir Frederick Pollock. Our legal 


large circulation is scarcely attainable by so purely 
technical a magazine as “The Law Quarterly Re- 
view ;” even lawyers interested in its contents are 
satisfied with glancing through its pages at their 
club. It appeals to specialists, and to specialists 
who are not always interested in each other’s 
specialties. The expert in copyhold tenure re- 
gards what is called the Law of Patents as a 
branch of law merely by courtesy ; while the prac- 
titioner, who distinguishes with inevitable insight 
two apparently similar mechanisms, cannot confi- 
dently assert what copyhold tenure is, or whether 
it survived the legislation of Charles II. 
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THE GREEN BAG. 


E have received a charming souvenir of the 

fourth annual banquet of the Allegheny 
County Bar Association. It comes in the form of 
a diminutive green bag, in which is enclosed the 
ménu provided on that interesting occasion. Ifthe 
bag were only larger, we might find it of great assist- 
ance in our editorial duties ; but we doubt if we 
could fill it with anything half so “ entertaining ” 
as its present contents. 


Jupce Murray E. Poo te, of Ithaca, N. Y., fur- 
nishes the following list of distinguished alumni of 
Union College of Law, Chicago : — 

Author: 1877, W. H. Whittaker, law writer. 

Journalists: 1871, Charles E. Hasbrook, of the 
Kansas City “Times;” 1884, Charles L. Rhodes, 
of the Chicago “ Daily News.” 

Judge State Appellate Court: 1866, Gwynn Gar- 
nett, III. 

Judge State Circuit Courts : 1863, Oliver H. Hor- 
ton, Chicago, Ill.; 1866, James H. Selover, Mo. ; 
1874, Richard W. Clifford, Chicago, Ill.; 1876, Ben- 
jamin R. Burroughs, 3d Circuit, Ill. 

Judges County Courts : 1862, Charles B. Garnsey, 
Joliet, Ill. ; 1865, William J. McCoy, Morrison, III. ; 
1870, Alexander J. Nisbet, Anna, Ill.; 1870, James 
M. North, Boulder, Col. ; 1878, Richard J. Prender- 
gast, Chicago. 

Judge City Court: 1861, Frank M. Annis, Aurora, 
Ill. 

Judge Probate: 1883, Sewall W. Abbott, N. H. 

Judge: 1875, James G. Burke, Aberdeen, Dak. 

Lawyers: 1861, Homer Cook; 1864, Elijah B. 
Sherman ; 1867, Frederick A. Smith; 1878, George 
M. Rogers; 1880, Elbert C. Worthington; 1881, 
James R. Mann; 1884, James E. Babb; 1885, George 
V. Lanman. 

Lieutenant-Governor : 1874, William J. Campbell, 
Ill. 
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Mayor : 1876, Hempstead Washburne, Chicago. 

Members Congress: 1865, Jonathan H. Rowell, Ill.; 
1876, James R. Williams, III. ; 1876, James H. Ward, 
Il. 

Members Assembly : 1860, James E. McPherran, 
Ill. ; 1870, William A. Phelps, Ill.; 1876, R. M. Ire- 
land, Ill. 

Poet: 1869, Eugene J. Hall. 

Presidential Elector : 1871, Moses J. Wentworth, 
Ill. 

Professor in College: 1870, Andrew F. Craven, 
San Francisco. 

Public Leader : 1871, Moses J. Wentworth, Pres. 
Calumet Club, Chicago. 


A MARYLAND correspondent propounds the fol- 
lowing conundrum : — 
Editor of the Green Bag”: 

The question may have been passed upon else- 
where, and therefore not so new as your correspond- 
ent may suppose. 

A dentist of our place sued a doctor for dental 
services, which included a charge for two gold fills. 
The doctor admitted one fill, but denied the other. 

Justice B was about rendering his decision 
according to the preponderance of testimony rejecting 
one of the fills, when the dentist, catching the mind 
of the justice and the drift of his decision, sprang to 
his feet, saying, “ I demand, in verification of my tes- 
timony, an inspection of the doctor’s mouth. I believe 
this is my legal right.” “I want to say to you, sir,” 
said the doctor, reddening perceptibly, “that your 
demand will not be complied with. I regard your 
suggestion as a personal insult and outrage.” 

The justice, deeming the question new and impor- 
tant in its consequences to the cause pending before 
him, has reserved his decision, to enable the dentist 
to produce authority to sustain his claim of right to a 
thorough examination of the doctor's jaws. 

Respectfully, X. 





—_e——_ 


LEGAL ANTIQUITIES. 


In 1568 a child was beheaded for having struck 
her parents ; a lad of sixteen was also sentenced 
to death for only threatening to strike his mother. 
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In 1220 a child was crucified in Norwich, 
England ; and another, aged nine, at Lincoln in 
1225. 

In the year 1547 a law was promulgated, by 
Henry VIII., “that women should not meet to- 
gether to babble and talk, and that all men should 
keep their wives in their houses.” 


In the Minster at Beverley is an old stone seat, 
upon which was this inscription: “ Hee sedes 
Lapide ‘ Freed-Stoole’ dicitur — Pacis Cathedra ; 
ad quam refugiendo perveniens omni modom 
habet securitatem.” That is: “This stone seat is 
called Freed-Stoole, or Chair of Peace ; to which 
if any criminal flee he shall have protection.” 


FACETIZ. 


Tue late Judge Ranney, of Ohio, was seldom 
beaten in a lawsuit, and only once did opposing 
counsel get him cornered. In an important suit, 
one time, Judge Stevenson Burke was pitted 
against him. Ranney made his argument, and 
cited authority after authority to strengthen his 
position. Then Judge Burke arose, took up the 
Ohio statutes, and began reading a profound opin- 
ion which entirely upset Ranney’s argument. 

“Who handed down that decision?” thundered 
Ranney. 

“One Rufus P. Ranney, Judge of the Supreme 
Court of Ohio,” quietly replied Burke; “ and 
what is more, none of his decisions have ever been 
reversed.” 

There was a roar of laughter from the court- 
room, and all Judge Ranney could say was that 
he knew more now than when he made that 
decision. 

THE magistrates in a cathedral city were re- 
cently hearing applications for renewals of licenses. 
A solicitor had been retained on behalf of some 
good people who desired to have the renewal of 
certain licenses refused. In the course of his 
argument the solicitor made frequent references 
to Sharp v. Wakefield, until at last the patience of 
the worthy but ignorant mayor being exhausted, 





he leaned over and said: “ Look ’ere, Mr. Blank, 
we are local people, and this is a local case; we 
don’t know anything about either Sharp or Wake- 
field. We never heard of either of ’em, and their 
opinion will have no weight with us. ‘They are 
not local people, and we intend to decide these 
cases on local grounds.” The solicitor was 
crushed. — Zhe Furist. 


Nor long ago a younger member of the bar, 
conversing with an old veteran in the profession 
who had passed the fourscore years allotted to 
man, suggested that a great many changes must 
have taken place since he began the practice of 
the law. 

“ Yes, yes,” said the old gentleman, “a great 
many wonderful changes have taken place in my 
lifetime. Why, the infernal regions have cooled 
down a great deal since I was born.” 

The young lawyer not long afterward repeated 
this remark to another veteran member of the 
same bar who knew the first old gentleman’s 
peculiarities and weaknesses very well. 

“ Did he say that?” asked the second veteran. 

“ He did,” said the young man. 

“Well, now I understand; that’s what he’s 
been waiting for all these years.” 


A CARPENTER having neglected to make a gib- 
bet that had been ordered by the hangman, on 
the ground that he had not been paid for the last 
one he had erected, gave so much offence that 
the next time the Judge came to the circuit he 
was sent for. 

“ Fellow,” said the Judge, in a stern tone, “ how 
came you to neglect making the gibbet that was 
ordered on my account?” 

“T humbly beg your pardon,” replied the car- 
penter ; “ had I known it had been for your lord- 
ship, it would have been done immediately.” 


? 


CHAQUETTE, who was recently tried at Rutland, 
Vt., for murder, and defended under an insanity 
plea, had been a thrifty man, had saved $1,500 or 
$2,000, and was therefore able to hire a number 
of lawyers for his trial, including a well-known St. 
Albans practitioner. When the trial was ended 
and the bills came in, however, Chaquette ob- 
jected to them with great vigor as exorbitant, and 
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somebody reported the fact to the St. Albans 
lawyer. 

“ What is that?” he asked. 

“Why, Chaquette says that the lawyers’ bills are 
simply outrageous.” 

“Ts that so?” exclaimed the St. Albans man. 
* Great Scott! after all that has been done, that 
man goes and has a lucid interval !” 


A LAWYER’S APPETITE. 


“FRIEND WHITE,” said Mr. Smith one day 
(Smith was an epicure), 

‘¢ Though lawyers are well fed, they say, 
You’re hungry, I am sure; 

So let your musty law books be, 

And come and dine to-night with me.” 


“ Thanks for your kindly sympathy,” 
Said White, with lofty smile ; 
“ But after all, it seems to me, 
*T is hardly worth my while, 
For there ’s enough — as you ’ll infer — 
Provision in the statute, sir!” 
JEAN La RUE BuRNETT. 


NOTES. 


A SUBSCRIBER sends the following case of con- 
tributory negligence in Ireland (from the “ Spec- 
tator”” of November 28) : — 


“ A quarrel had taken place at a fair, and a culprit 
was being sentenced for manslaughter. The doctor, 
however, had given evidence to show that the vic- 
tim’s skull was abnormally thin. The prisoner, on 
being asked if he had anything to say for himself, 
replied: ‘No, yer honor; but I would ask, was that 
a skull for a man to go to a fair wid ?’” 


THE most virtuous man would, ten times at 
least in the course of his life, be considered a fit 
subject for the gallows, were he to submit all his 
thoughts and actions to the rigid scrutiny of the 
laws of his country. — MONTAIGNE. 


A BRAVE French officer, now on the retired list, 
who lost his right arm in the Franco-Prussian War, 
appeared as a witness before a court in a city 
in the south of France a few weeks ago. When 





| who the lawyer was. 
| the story, blushing a little, ‘‘ maybe he was n’t the 
| best in the State ; but at any rate, he worked like 





called upon to swear that he would tell the truth, 
in the customary manner, the officer naturally 
raised his left hand. The counsel for the de- 
fendant objected to the witness at once, on the 
grounds that “an oath taken with the left hand 
was worthless.” ‘lhe learned judges were unable 
to decide the question, and withdrew to an ante- 
room for consultation. In a few minutes the 
Solons reappeared, and the President read the 
following decision, from a literary and patriotic 
point of view, worthy of a Monsieur Prudhomme : 
“ In consideration of the fact that when the glo- 
rious remnants of our army appear in our courts 
to respond to their legal duties, we cannot de- 
mand that they take oath with those limbs which 
they have lost in the service of their country, we 
decide that the oath just made with the left hand 
of the witness is admissible.” 


AN attorney was telling about the meanest man 
in the country. He got into trouble in New 
Hampshire, and, said the lawyer, “he hired 
about the best lawyer in the State of New Hamp- 
shire, and the lawyer worked hard on the case, 
neglecting his other business for this client. Well, 
the man got off, but he never paid his lawyer a 
cent for his work.” One man in the group was 
well acquainted in New Hampshire, and he asked 
“Well,” said the teller of 


a dog on the case. To tell you the truth, I was 
the lawyer myself.” The next check that was 
brought to the group was paid by “ about the best 
lawyer in the State of New Hampshire.” © 


fiecent Deaths. 


On Oct. 29, 1891, at his home in Trenton, Mo., 
Judge Rezin A. DeBolt died, after some months’ 
illness from a cancerous affection. He was born 
on a farm in Fairfield County, Ohio, in 1828, and 
remained a farmer-boy until, in his seventeenth 
year, he was apprenticed to learn the trade of 
tanner, served his apprenticeship of three years, 
and worked at the trade eight years thereafter, 
giving all his spare time to perfecting his educa- 
tion and the study of law. His only schooling 
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had been in the country district schools of his 
natjve county, and after a hard struggle and the 
bravest perseverance he was admitted to the bar 
of that county in 1856, when he was twenty- 
eight years old. He practised there two years, 
and removed to ‘Trenton, Mo., where he resided 
until his death, and rose to a pre-eminent position 
at the bar, there being probably but two gentle- 
men in his circuit who approached near him in 
legal acumen, or force and brilliancy as an advo- 
cate and orator. When the Civil War began, in 
1861, Judge DeBolt recruited a company of brave 
young Missourians for the Union service, and was 
elected their captain. While leading his men in 
charge at the battle of Shiloh, April 6, 1862, he 
was taken prisoner, and detained in Rebel prisons 
several months, when he was exchanged, and again 
entered the service as Major of the Forty-fourth 
Missouri Volunteer Infantry, and was mustered out 
as such in 1865. In 1863, while home on a sick- 
furlough, he was elected Judge of the Eleventh 
Missouri Circuit, and held the office by re-election 
to Jan. 1, 1875, discharging its duties from the 
close of the war in 1865 with marked ability. In 
1874 he was elected to Congress as a Democrat, 
took his seat in that body March 4, 1875, held 
the office until 1877, when he returned to the 
practice of his profession, and pursued it with 
marked success until prevented by the sickness 
which caused his death. He was a profound law- 
yer, a forcible, brave, eloquent, and, when occa- 
sion required, a fiery orator on the hustings and 
in the forum, yet was courtly and gentle withal 
to the highest degree. In 1889 he was elected 
Grand Master of I. O. O. F. for Missouri, and 
was Grand Representative from his State to the 
Sovereign Grand Lodge of that order at the time 
of his death. Judge DeBolt was twice married, 
first to Miss Maria M. McCleery, of Lancaster, 
Ohio, June 19, 1849, by whom he had six chil- 
dren, — three of whom are living and three dead. 
After her death he was married, Oct. 12, 1869, to 
Miss Lauristine U. Dinsmoor, a native of Canada, 
but who was reared in New York, who survives 
him, with the seven children of their marriage. 
She is a highly accomplished lady, and assisted 
the Judge greatly in his political and legal ambi- 
tions ; and when he was Grand Master of I. O. 
O. F. of Missouri in 1889, she was elected to 
the highest office of the feminine branch of the 
order in the State. Wituiam A. Woop. 








Hon. DANIEL BARNARD, Attorney-General of the 
State of New Hampshire, died in Franklin, N. H., 
on January 10. He was born in Orange, N. H., on 
Jan. 23, 1827, and received his education in the 
district schools and academies of his native State. 
In 1851 he went to Franklin and studied law 
with Hon. George W. Nesmith and Hon. Austin 
F. Pike, who were then in partnership. Upon being 
admitted to the bar, in 1854, he formed a law part- 
nership with Mr. Pike, which continued till 1863, 
when he withdrew and went into practice alone. 
In 1860 and 1862 he represented the town of 
Franklin in the Legislature, and in 1865 and 1866 
was elected to the State Senate from the district in 
which he resided. He filled the office of Presi- 
dent of the Senate during his last term in that body. 
In 1870 and 1871 he was elected a member of 
the Governor’s Council, and in 1872 was a member 
of the National Republican Convention at Philadel- 
phia. -From 1867 till 1872, when he declined a 
reappointment, he served as solicitor of Merrimac 
County, and on Feb. 3, 1887, he was chosen attor- 
ney-general to succeed Hon. Mason W. ‘Tappan, 
deceased, and held this office at the time of his 
death. In 1867 Dartmouth College conferred 
upon him the honorary degree of Master of Arts. 
The deceased was a man who in _ professional 
and social life enjoyed the respect and esteem of 
people to an eminent degree. He was an indus- 
trious, well-read lawyer of marked ability, and oc- 
cupied a conspicuous place in the front rank of his 
profession. In practice he was always faithful to 
the interests of his clients, and in the performance 
of his public duties he adhered inflexibly to a 
course dictated by his remarkably keen and seldom 
erring sense of right. 


Hon. RicHarD Pratt Marvin died in James- 
town, N. Y., on January 11, at the age of eighty- 
nine years. He was one of the best known jurists 
of the State of New York, a man of great ability 
and sterling integrity. 

He was born in Fairfield, Herkimer County, 
N. Y., Dec. 23, 1803, and was a lineal descendant 
of Reinold Marvin, one of the original settlers of 
Hartford, Conn. ‘The early years of his life were 
passed on a farm. In 1826, after having obtained 
a common-school education and some knowledge 
of Latin, Mr. Marvin began the study of law in the 
office of George W. Scott, in Newark, Wayne 
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County. Subsequently he studied in the office of 
Mark H.°‘Sibley in Canandaigua, and in that of 
Isaac Seeley in Cherry Valley. He was admitted 
to practice in May, 1829, at New York City, and 
settled in Jamestown, where he resided for many 
years. In 1835 he was elected to the assembly, 
and in 1836 and 1838 was chosen to represent 
the thirty-first district in Congress, serving through- 
out the whole of Van Buren’s administration. 
While in Washington he was admitted to practise 
in the Supreme Court of the United States, on mo- 
tion of Daniel Webster. In 1846 Mr. Marvin was 
a member of the convention that prepared a new 
constitution for the State. Among those who served 
with him were Ira Harris, Charles O’Conor, and 
Samuel J. Tilden ; and Mr. Marvin was almost the 
last, if not indeed absolutely the last, survivor of 
that famous body. In 1847 Mr. Marvin was elected 
a justice of the Supreme Court. In January, 1855, 
he was appointed to the Court of Appeals. In No- 
vember of that same year he was re-elected to the 
Supreme Court, and in 1863 he was reappointed 
to the Court of Appeals. In 1863 he was elected 
for a third time to the Supreme Court, serving until 
1873. Altogether he was on the bench something 
over twenty-four years. 


WitttaM C. Rucer, Chief-Judge of the New 
York Court of Appeals, died at his home in Syra- 
cuse, N. Y., on January 14. He was born in 
Oneida County, N. Y., in 1824. His father came 
to Syracuse about 1850, bringing his son William 
with him; and the father and son practised law 
together until the father’s death. William then 
formed a partnership with Edward Jenney, being 
a member of the State Committee, and with W. J. 
Wallace, now Judge of the United States Circuit 
Court. The firm did a large business. 

He was elected Chief-Judge of the New York 
Court of Appeals in 1882, and filled the position 
in a most able manner. 

(An excellent portrait of Judge Ruger was pub- 
lished in the “ Green Bag,” August, 1890.) 





Hon. Grorce VaiL Howk, Judge of the Floyd 
Circuit Court, and ex-Judge of the Supreme Court 
of Indiana, died at his home in New Albany, In- 
diana, on January 13. 

Judge Howk was of pioneer stock, his father, 
Isaac Howk, having been one of the early attor- 





neys of Indiana when a Territory. He was born 
at Charlestown, Clark County, Sept. 21, 1824, and 
was therefore in his sixty-eighth year at the time 
of his death. He attended Ashbury University, 
now DePauw University, at Greencastle, and was 
graduated from that institution in 1846. He then 
studied law in the office of Judge Charles Dewey, 
one of the early Judges of the Supreme Court of 
Indiana, and was admitted to the bar at Charles- 
town, then the county seat of Clark County. 

The public services of Judge Howk were many 
and varied, and in every position he so conducted 
himself as to merit and receive the approval of 
his fellow-citizens. For two years he was City 
Judge of New Albany; during fourteen continu- 
ous years he represented the people of his ward in 
the Common Council of that city ; he was Judge 
of the Court of Common Pleas for two years ; two 
terms were passed as State Senator from Floyd and 
Clark Counties, and one term as Representative 
from Floyd County. In 1876 he was elected 
Judge of the Supreme Court, and held that posi- 
tion for two consecutive terms, — twelve years in 
all. He was renominated in 1888, but was de- 
feated in the general election, after which he re- 
turned to New Albany, and re-entered the practice 
of law. Last year he was appointed by Governor 
Hovey, an old classmate and friend, to the Judge- 
ship of the Floyd Circuit Court, to fill the vacancy 
caused by the sudden death of George A. Bicknell. 


THE people in the central-western part of Ohio 
were shocked at the sudden death, from apoplexy, 
of ex-Judge CHarLes M. Hucues at his’ home in 
Lima, Ohio, on the 11th of January. He had 
been attending to the duties of his practice only 
the day before, full of vigor and apparent health. 
His demise removes from the Ohio Bar one of its 
ablest members, who had something more than a 
local habitation and a name. His life was a busy 
one. Born in the city where he died, he was ad- 
mitted to the bar, served gallantly through the War 
of the Rebellion, was twice elected prosecuting 
attorney, and twice probate judge of his native 
county. In 1878 he was elected judge of the 
Common Pleas Court of the first subdivision of the 
third judicial district of Ohio, and served as such 
for two terms. He was a natural-born judge. 
Perhaps no one had fewer decisions overruled or 
modified. Well grounded in the principles of the 
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law, he nearly always satisfied lawyers and litigants 
by his reasonings, if not by their results. Rare 


common-sense and judgment coupled with the | 


tender instincts of a broad charity, which discrim- 
inatingly tempered justice with mercy, made him 
an accomplished gentleman and an ideal judge, 
and as both he was respected and honored by all 
who knew him. While on the bench he never for- 
got his position ; but his judgments were those of 
the law, and never left a sting nor made an enemy. 
Arrogance, conceit, and vanity were total stran- 
gers to his genial heart, and he left behind him a 
host of sincere mourners, among whom none will 
miss him more than the younger members of the 
profession, to whom he was uniformly kind and 
considerate. 


GrorGE Henry SNELLING died at Newport, R. L., 
Jan. 18, 1892. He was born in Boston, Oct. 16, 
1801. In 1819 he graduated from Harvard Col- 
lege, and at the time of his death he was the 
second oldest graduate of the University, and the 
oldest past member of the Harvard Law School, 
being a member in 1820-1821. He was the last 
survivor of his class in college. No other past 
member of the School is now known to be living 
who was in the School earlier than 1823. 


JosepH P. Brap ry, of New Jersey, Associate 
Justice of the United States Supreme Court, died 
in Washington, January 22. He was born 
Berne, Albany County, N. J., March 14, 1813. His 
early life, up to his sixteenth year, was spent on a 
farm, but his access to a valuable library of his 
father’s soon made him long for other pursuits. 
For several years he was a village-school teacher. 
Attention having been attracted to his studious 
habits, he was entered at Rutger College, where he 
was graduated with high honors in 1836. Early in 
1837 he commenced the study of law, and in 1839 
began its practice in Newark, N. J., and continued 
as a prominent attorney for thirty years, all of 
which time he was connected with the leading 
cases in that section of the country. In March, 
1870, he was appointed by President Grant, a jus- 
tice of the Supreme Court of the United States, 
and was designated circuit justice for the large 
Southern circuit. Subsequently, on the resigna- 


tion of Justice Strong, he was assigned to the third 
circuit, embracing the States of Pennsylvania, New 
Jersey, and Delaware. 
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REVIEWS. 


THE latest addition to the now somewhat ex- 
tended list of legal journals is the INTERCOLLEGIATE 
Law Journat, published by the College Publishing 
Company, New York. ‘The first two numbers re- 
ceived are certainly very attractive both in appear- 
ance and in the quality of their contents. If the 
high standard which marks the commencement of 
its career is maintained, this new-comer need have 
no fears as to its future. It will find much favor, 
not only with those for whom it is especially de- 
signed, the students in our law schools, but with 
the legal profession generally. 


Harper’s MaGazinE for January presents to its 
readers an unrivalled variety of attractions. ‘The 
most important article is “ Personal Recollections 
of Nathaniel Hawthorne,” by Horatio Bridge, who 
was Hawthorne’s classmate and life-long friend. 
“ Canada’s El Dorado,” by Julian Ralph, gives a 
comprehensive description of the territory of 
British Columbia, its resources and possibilities. 
“ Popular Life in the Austro-Hungarian Capitals,” 
by Wilhelm Singer, is profusely illustrated, and 
contains much interesting information. “ London 
of Charles the Second,” by Walter Besant, illus- 
trated with quaint pictures, gives a good idea of 
life during the reign of the “merry” monarch. 
There is the usual supply of interesting fiction. 


Any reader of Richard Wheatley’s paper in the 
January Century, on “ The Jews in New York,” 
will certainly feel convinced that these commonly 
reviled people are not nearly so black as they are 
painted. In moral standing, they make an envi- 
able showing as compared with their Christian 
brethren. Only two murderers, it is said, have 
sprung from their ranks in two hundred and fifty 
years. The other contents of this number of the 
CenTuRY are varied and interesting. Especial 
mention should be made of “ The Discontent of 
the Farmer,” by J. R. Dodge; “Custer’s Last 
Battle,” by Capt. E. S. Godfrey; and “ Witch- 
craft,” by J. M. Buckley. 


ScRIBNER’S MAGAZINE for January is particularly 
beautiful in its illustrations, containing another of 
the Blashfield articles, in which that artist's best 
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work is shown; examples of the work of Low, 
Vedder, and Cox in the group of papers on Amer- 
ican illustrators ; pictures by Eugene Morand, a 
French artist new to an American audience ; and 
reproductions of sketches in chalk by Washington 
Allston. Of particular interest to lovers of art and 
literature are the articles on ‘ Paris Theatres and 
Concerts,” by William F. Apthorp; “ Bayreuth 
Revisited,” by H. E. Krehbiel; “ American II- 
lustration of To-day,” by W. A. Coffin; and 
“Some Unpublished Correspondence of Wash- 
ington Allston.” 


In the January ARENA Hamlin Garland’s much- 
talked-of novel of the modern West opens brill- 
iantly. The publishers of the ARENA claim that 
this will be “the great American novel ;” and cer- 
tainly it bids fair to be by far the strongest work 
that has yet come from the pen of the brilliant 
“novelist of the West.” ‘This issue also contains 
strong papers, by Alfred Russel Wallace, on 
“Human Progress: Past and Future ;” Prof. A. 
N. Jannaris, Ph. D., of the University of Greece, 
Athens, on “ Mohammedan Marriage and Life ; ”’ 
Henry Wood, on “The Universality of Law;” 
Ex-Gov. Lionel A. Sheldon, on “ Louisiana and 
the Levees ;” D. G. Watts, on “ Walt Whitman ;” 
Charles Schroder, on “ What is Buddhism?” and 
several other able papers. 


THE January number of Lippincort’s MAGAZINE 
is marked by several new features: the first of 
sundry stories and sketches illustrating journalistic 
life and labors ; the first of a series of articles on 
athletic subjects ; an editorial department headed 
““As it Seems,” containing brief essays and com- 
ments on various topics of the time, literary and 
other ; and notices of several recent books, given 
in the form of dialogue. ‘The complete novel, 
“ The Passing of Major Kilgore,” is by an expe- 
rienced journalist, Mr. Young E. Allison, formerly 
of the Louisville “ Courier-Journal.” 


Tue January ATLaNntic presents the following 
attractive table of contents: “ Don Orsino,” I.- 
III., by F. Marion Crawford ; “ Boston,” by Ralph 
Waldo Emerson; “ James Russell Lowell,” by 
Henry James; “ Birds and ‘ Birds,’” by Edith M. 
Thomas ; “ John Stuart Mill and the London and 





Westminster Review,” by C. Marion D. [Robert- 
son] Towers ; ‘“‘ Down by the Shore in December,” 
by Thomas William Parsons; “The Creed of the 
Old South,” by Basil L. Gildersleeve; “ The 
Missing Interpreter,” by Herbert D. Ward ; “ The 
Greatest Need of College Girls,” by Annie Pay- 
son Call; “ Why Socialism appeals to Artists,” by 
Walter Crane. 

THE personality of no man in America to-day 
possesses greater interest for English-speaking 
peoples all the world over than that of Phillips 
Brooks, the newly elected Bishop of Massachusetts. 
One of the most interesting articles in the New 
Year’s magazines is that on “ Phillips Brooks,” by 
Julius H. Ward, in the New ENGLAND MaGaAZINE 
for ‘January. It gives an account of the great 
preacher’s early manhood, his homes, his haunts, 
and his work. Among the other articles in this 
number are “The Master of Ravenshoe,” by Ar- 
thur L. Salmon; “The City of St. Louis,” by 
Prof. C. M. Woodward; and “Stories of Salem 
Witchcraft,” by Winfield S. Nevins. ‘There are 
several short stories of unusual interest. 


THE Cosmopouitan begins the new year well, 
and its January number is filled with good things 
for its readers. ‘‘ Old New York,” by James Grant 
Wilson, illustrated with views of the city in the 
last century, will make young New Yorkers open 
their eyes as they contemplate the vast changes 
which have taken place in the last hundred years. 
“The Columbus Portraits,” by William Eleroy 
Curtis, contains many rare old portraits, and much 
valuable information. Joseph W. Richards has an 
interesting paper on “ Aluminum, — the Metal of 
the Future.” “In Camp with Stanley,” by A. I. 
M. Jephson; “A Daughter of the South,” by 
Mrs. Burton Harrison ; and “ The Special Cor- 
respondents at Washington,” by T. C. Crawford, 
are included in the other contents. 


BOOK NOTICES. 


SELECTIONS FROM LEAKE’s ELEMENTS OF THE LAW 
oF ConTRACTS AND FINCH’s CASES ON CON- 
TRACTS, arranged as a Text-Book for Law Stu- 
dents. By WittiaM A. KEENER, Professor of 
Law and Dean of the Faculty of Law in Colum- 
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bia College. Baker, Voorhis, & Co., New York, 
1891. 2 vols. Lawsheep. $12.00. 


This work of Professor Keener’s is most admira- 
bly adapted for the purpose for which it is designed, 
being a combination of text-book and leading cases. 
To the student it will prove a veritable boon, as in a 
single work he has before him not only an able ex- 
position of the principles of the law governing con- 
tracts, but also a full exemplification of the manner in 
which, those principles have been applied. The great 
difficulty which besets the studeit of law is not the 
acquiring of the rules and principles upon which the 
law is grounded, but it is the being able to appre- 
ciate and understand the application to be made of 
them in any given case. If, when a principle is 
thoroughly mastered, the student can at once be 
shown just how that principle has been applied in 
a variety of cases, then the whole matter becqgmes 
firmly and deeply rooted in his mind, and he is pre- 
pared to meet similar questions when they may arise 
in practice. This, as we understand, is just what 
Professor Keener seeks to accomplish in this work. 
At the beginning, two chapters are devoted to the 
rules governing “ The Formation of Contracts” and 
“ The Matter of Contracts ;” then follow a number of 
leading cases to which these rules have been applied. 
Then come more rules, followed by more cases, and 
soon. With such a work to aid him, any diligent 
student ought to become thoroughly imbued with 
both the principles and their application. We think 
the author made a mistake in not entitling these 
SELECTIONS as arranged for the “profession” as 
well as for law students, for certainly they will prove 
almost as useful to the experienced practitioner as to 
the beginner. 


THe Cope or Civtt PROCEDURE IN NorTH Caro- 
LINA, with Notes and Decisions to December, 
1891, with the Rules of the Supreme and Supe- 
rior Courts, and the adjudications thereon. By 
WaLTerR Cxiark, LL.D. Edwards & Broughton, 
Raleigh, N. C., 1892. 

Judge Clark has given to the profession of his 
State a work which will prove eminently useful, and 
in fact almost invaluable, to every lawyer practising 
in North Carolina. While the work is essentially a 
local one, it will be appreciated by lawyers in other 
“Code” States, as enabling them to have the North 
Carolina decisions at hand for comparison. Being a 
Justice of the Supreme Court, Judge Clark is unusu- 
ally well fitted for the preparation of such a work. 


COMMENTARIES ON Eguiry PLEADINGs, and the 
Incidents thereof, according to the Practice of 
the Courts of Equity of England and America. 





By JosepH Story, LL.D. Tenth edition. Re- 
vised, corrected, and enlarged, by John M. 
Gould, Ph.D. Little, Brown, & Co., Boston, 
1892. Law sheep. $6.00. 


For more than fifty years this admirable work on 
Equity Pleading has maintained its reputation as, 
perhaps, the best book published on the subject. 
The profession have fully appreciated its merits, and 
edition after edition has been necessary to meet the 
demands for it. In the present edition the aim has 
been, considering the increase of decisions in recent 
years, especially in the Federal Courts, to adapt this 
standard treatise to all the needs of modern practice, 
as well in the States which have a Code procedure 
as in those having a distinct system of equity. Some 
idea of the vast amount of work involved may be 
gained from the fact that some nineteen hundred 
new cases are now cited in addition to the twenty- 
six hundred cases cited in the ninth edition. The 
publishers have been fortunate in securing the ser- 
vices of such a thorough, painstaking, and conscien- 
tious writer as Mr. Gould, for the revision of this 
work. That he has done his part faithfully is evi- 
dent; and the treatise, in its present form, is far 
more valuable than ever. 


THE PROBATE LAWS OF MASSACHUSETTS, with 
Notes of Decisions (including the Legislation 
of 1891, and Cases in Vol. CLI. of the Massa- 
chusetts Reports). By Wituiam E. Futter. 
Published by George B. Reed, Boston. Law 
sheep. $6.00. 


This work of Mr. Fuller’s will prove of great value 
to the legal profession in Massachusetts, being far 
more comprehensive than any work on the subject 
which has preceded it. From the author’s long ex- 
perience with Probate practice, he is eminently fitted 
for the preparation of such a book. Aside from the 
mere citation of statutes now in force, and the de- 
cisions applicable to them, Mr. Fuller has scattered 
throughout the work many valuable “ Remarks,” 
which will be read with interest, and which contain 
a vast amount of important information and sugges- 
tion. For instance, on page 35 is given an Historical 
Elucidation of the Massachusetts Statute of Descent, 
and the departure from the English law of primo- 
geniture, citing (probably for the first time) from 
original archives, the Henry Phillips Case. On 
pages 345, 347, a history is given of the Origin and 
Development of the Powers of the Probate Court in 
Massachusetts. Altogether the work is, perhaps, 
the most important local treatise yet published, and 
it cannot fail to be appreciated by every lawyer in 
Massachusetts. 











XUM 














XUM 








JOWW KBOREW % SOW GO, 


SiR CHARLES RUSSELL, Q.C. 








